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NOTI CE

This opinion is subject to further editing and
modification. The final version will appear in
the bound volume of the official reports.
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State v. Luis H, No. 97-0685. Reversed and remanded as to State

v. Hezzie R, No. 97-0676. APPEAL from an order of the circuit

court for Clark County, Janes W Rice, Judge. Affirmed as to
State v. Ryan D.L., No. 97-1109.

11 N. PATRI CK CROCKS, J. These consolidated cases are
before the court' for determination of the constitutionality of
the elimnation of the right to trial by jury in juvenile
del i nquency cases under Ws. Stat. § 938.31(2)(1995-96).% Three
juveniles contend that the elimnation of a jury trial as part of
a delinquency adjudication violates their state and federal
constitutional rights.

12 We conclude that the provisions in the Juvenile Justice
Code ("JJC'), Ws. Stat. ch. 938, that may subject a juvenile who
has been adjudicated delinquent to placenent in an adult prison
are crimnal in nature. Accordingly, the provisions in Ws.
Stat. 88 938.538(3)(a)l, 938.538(3)(a)lm and 938.357(4)(d) which

subject a juvenile to placenent in an adult prison violate a

! No. 97-1109 is before the court on certification by the
court of appeals, pursuant to Ws. Stat. 8 (Rule) 809.61, from an
order of the Circuit Court for Cdark County, Janes W Rice,
Judge. Nos. 97-0685 and 97-0676 arise on bypass of the court of
appeal s, pursuant to Ws. Stat. 8 (Rule) 809.60, from orders of
the Crcuit Court for M| waukee County, Thomas P. Donegan, Judge.

Unl ess otherwi se noted, all statutory references are to the
1995-96 vol unes of the Wsconsin Statutes.

2 Wsconsin Stat. § 938.31(2) indicates in pertinent part
that in delinquency adjudications "[t]he hearing shall be to the
court." Wsconsin Stat. 8§ 48.31(2) (1993-94) had previously
provided that "[t]he hearing shall be to the court unless the
child, parent, guardian or |egal custodian exercises the right to
a jury trial by demanding a jury trial at any tinme before or
during the plea hearing."
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juvenile's rights to a trial by jury under Article I, 8 7 of the
W sconsin Constitution and the Sixth and Fourteenth Amendnents to
the United States Constitution. Those provisions can and nust be
severed fromthe current JJC, consistent with precedent fromthis
court and the Wsconsin Legislature's express intent to sever
statutory provisions when necessary. The remaining non-crimna
portions of Ws. Stat. ch. 938 are constitutional even absent the
right to a trial by jury, since juveniles do not have a state or
federal constitutional right to a trial by jury in the
adj udi cati ve phase of a juvenile delinquency proceeding.
l.

13 The facts and procedural history in the consolidated

cases are undi sputed. W address each in turn.

A. State v. Ryan D. L.

14 Ryan D.L. was 14 years old when the State initiated a
juvenile petition in Cark County charging himw th tw counts of
second degree sexual assault, actions contrary to Ws. Stat.
8 940. 225(2) (a). Duri ng t he course of t he del i nquency
adjudication, Ryan filed a request wth the <circuit court
assigned to exercise jurisdiction under Ws. Stat. ch. 938 for a
jury trial. Based on Ws. Stat. 8§ 938.31(2) and this court's
decision in N.E. v. Wsconsin DHSS 122 Ws. 2d 198, 361 N W2d

693 (1985)(determning that juveniles have no constitutional
right to a jury trial), the circuit court denied the notion and
proceeded to find Ryan delinquent on both counts. The circuit
court then entered a dispositional order placing Ryan at Lincoln
Hills.

15 Ryan appealed the circuit court's denial of his request

for a jury trial based on state and federal due process
3
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prot ections. We accepted certification from the court of
appeal s.

B. State v. Hezzie R

16 The State filed a juvenile petition against 14-year-old
Hezzie R, charging him with first degree sexual assault of a
child, contrary to Ws. Stat. 8§ 948.02(1). Hezzie requested a
jury trial, alleging that Ws. Stat. 8§ 938.31(2) deprived him of
due process. The State objected to his request. The circuit
court assigned to exercise jurisdiction under Ws. Stat. ch. 938
reviewed the new JJC and determ ned that "[t]he procedures of the
juvenile court have beconme nore like crimnal court proceedings .

Finding it significant that an adjudication of
del i nquency woul d nake Hezzie subject to placenent in the JJC s
Serious Juvenile Ofender Program ("SJOP"), the circuit court
determned that Ws. Stat. § 938.31(2) was unconstitutional as
applied to Hezzie and that he was entitled to a jury based on due
process consi derati ons.

17 At the State's request, the court stayed further
proceedi ngs pending appeal of that determ nation. Upon our
acceptance of the certification in Ryan L., the State asked for
and recei ved bypass of the court of appeals in Hezzie.

C. State v. Luis H.

18 Luis H was 13 years old when the State initiated
del i nquency proceedings charging him wth first degree sexual
assault of a child, in violation of Ws. Stat. § 948.02(1).
Prior to any adjudication of delinquency, Luis filed an objection
to the court's failure to provide himwith a jury trial. The

case was then consolidated with Hezzie R
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19 The sanme circuit court that determned that Hezzie's
due process rights would be violated since he woul d be subject to
pl acenmrent in the SJOP determned that Ws. Stat. 8§ 938.31(2) was
not wunconstitutional on its face and that Luis's due process
rights would not be violated by the absence of a jury trial. The
court reached its disparate determnations in Hezzie and Luis H.
based on its conclusion that while the punitive aspects of the
SJOP required a jury determnation of delinquency in Hezzie's
case, juveniles like Luis not potentially subject to placenent in
the SJOP were not entitled to a jury.?

10 Luis then pursued a perm ssive appeal under Ws. Stat.
8§ 808.03(2), and the circuit court stayed further proceedings
pending his appeal. This court accepted the case on bypass and

consolidated it with the two other natters.
1.

11 A thorough discussion of the appropriate standard of
review by this court is essential. This court reviews chall enges

to the constitutionality of a statute de novo. See State v.

Hall, 207 Ws. 2d 54, 67, 557 N.W2d 778 (1997)(citing State v.
McManus, 152 Ws. 2d 113, 129, 447 N.W2d 654 (1989)). Statutes
are presuned to be constitutional; therefore, "every presunption
must be indulged to uphold the law if at all possible.” Norquist
v. Zeuske, 211 Ws. 2d 241, 250, 564 N W2d 748 (1997)(citing
Gottlieb v. Gty of MIwaukee, 33 Ws. 2d 408, 415, 147 N.W2d

633 (1967); see also State ex rel. Fort Howard Paper Co. V.

8 Wiile Luis and Hezzie were charged with violating the

same crinme, Luis's age precluded the circuit court from placing
himin the SJOP. See Ws. Stat. § 938.34(4h)(a).

5
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State Lake Dist. Bd. of Review, 82 Ws. 2d 491, 505, 263 N W2d

178 (1978)("The cardinal rule of statutory construction is to
preserve a statute and find it constitutional if it is at all

possible to do so.").

It is an elementary principle of lawin this state that

this court will search for a nmeans to sustain a statute
and will not infer or go out of its way to find neans
with which to condemm a statute adopted by the
| egi sl ature. In fact, this court has in the past and
will continue to sustain the constitutionality of a
statute if any facts can be reasonably conceived which
will support its constitutionality. Thus, the burden

of establishing the unconstitutionality of a statute is
on the person attacking it, who mnust overcone the
strong presunption in favor of its validity.

Wiite House MIk Co. v. Reynolds, 12 Ws. 2d 143, 150-51, 106

N.W2d 441 (1960).

112 Due to this strong presunption of constitutionality, a
party challenging a statute bears the heavy burden of proving
that the statute is unconstitutional beyond a reasonabl e doubt.

See City of MIlwaukee v. Kilgore, 193 Ws. 2d 168, 188, 532

N.W2d 690 (1995). "If any doubt exists, it nust be resolved in

favor of the constitutionality of a statute.” State v. Starks

51 Ws. 2d 256, 259, 186 N.W2d 245 (1971)(citing State ex rel

Thomson v. G essel, 265 Ws. 558, 564, 61 N.W2d 903 (1953));

see also Powel |l v. Pennsylvania, 127 U. S. 678, 684 (1888) ("Every

possible presunption . . . is in favor of the validity of a
statute, and this continues until the contrary is shown beyond a

rational doubt.") (quoting United Pac. R R Co. v. United States,

99 U.S. 700, 718 (1878)).
13 In reviewwing the constitutionality of a statute, a

court may find only a portion of a particular statute
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unconstitutional, allowng the remaining valid portions of that

statute to continue in effect:

It is well understood that part of a statute my be

unconstitutional, and the remainder my still have
effect, provided the tw parts are distinct and
separabl e and are not dependent upon each other. It is

only where the void part of a statute was evidently
desi gned as conpensation for or an inducenent to the
otherwse valid portion, so that it nust be presuned
that the legislature would not have passed one portion
wi thout the other, that the whole statute nust be held
voi d.

Muench v. Public Serv. Commin, 261 Ws. 492, 5150, 55 N.W2d 40

(1952) (quoting Quiggle v. Herman, 131 Ws. 379, 382, 111 N.W 479

(1907)).

114 This test for severability has been consistently
applied in Wsconsin:

The factors to consider in deciding whether a statute

should be severed from an invalid provision are the
intent of the legislature and the viability of the

severed portion standing alone. Chicago & North
Western Transportation Co. v. Pedersen, 80 Ws. 2d 566,
575, 259 N.W2d 316 (1977). Invalid provisions of a

statute may not be severed when it appears fromthe act
that the legislature intended the statute to be
effective only as an entirety and would not have
enacted the valid part by itself. Madi son v. Nickel
66 Ws. 2d 71, 79, 223 N.W2d 865 (1974).

Burlington Northern v. Superior, 131 Ws. 2d 564, 580-81, 388

N.W2d 916 (1986); see also State ex rel. Briggs & Stratton v.

Noll, 100 Ws. 2d 650, 660, 302 N W2d 487 (1981); Bence V.
M | waukee, 84 Ws. 2d 224, 233-34, 267 N.W2d 25 (1978); Chicago
& NW Transp. Co. v. Pedersen, 80 Ws. 2d 566, 259 N.W2d 316

(1977); City of Madison v. N ckel, 66 Ws. 2d 71, 79, 223 N W2d

865 (1974). The test for severability has al so been recognized

by other state and federal courts, as well as |egal comrentators:

[ T] he Suprenme Court, the state courts, and secondary
authorities all appear to agree that the invalidity of

7
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part of a law or of sonme of its applications will not
affect the remainder (1) if the valid provisions or
applications are capable of being given |egal effect
standing alone, and (2) if the |legislature would have
intended them to stand with the invalid provisions
stricken out.

Robert Stern, Separability and Separability Causes in the

Suprene Court, 51 Harv. L. Rev. 76, 76 (1937).

115 The question is whether the invalid portion of the
statute “so infect[ed] the remainder of the legislation as to
require the entire law to be invalidated[%]a question of
legislative intent.” Bence, 84 Ws. 2d at 234 (citations

omtted).

[1]f the purpose of a statute is to acconplish a single

obj ect only and sone  of its provi si ons are
unconstitutional and void, the whole nust fail, unless
sufficient remains to effect the object without the aid
of the invalid portions. On the other hand, if

sufficient remains to effect the object of the statute
wi thout the aid of the invalid portion, the latter only
shoul d be rejected .

Ni ckel, 66 Ws. 2d at 79 (quoting 16 Am Jur.2d, Constitutiona

Law, pp. 414, 415, § 186).

116 In addition to the principles of severance stated in
our case law, "[t]he legislature can create a clear statenent
rul e by enacting a general severability clause providing that al
statutes should be treated as severable . . . ." John Copel and

Nagl e, Severability, 72 NC L. Rev. 203, 256 (1993). The

W sconsin Legislature has done just that by explicitly stating
that where a court can sever an unconstitutional portion of any
statute, the court is required to do so, as long as the remaining
statutory provisions can stand independent of the severed

portion. Wsconsin Stat. 8 990.001(11) provides:

SEVERABI LI TY. The provisions of the statutes are
severabl e. The provisions of any session law are

8
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severabl e. If any provision of the statutes or of a
session lawis invalid, or if the application of either
to any person or circunstance is invalid, such
invalidity shall not affect other ©provisions or
applications which can be given effect wthout the
invalid provision or application.

117 Determ ning whether portions of a statute are severable
requires an analysis of legislative intent, which is a question

of |aw See Burlington Northern, 131 Ws. 2d at 580. As with

any statutory interpretation, a reviewing court nust first | ook
to the |anguage of the statute. See id. |f the statutory
| anguage is anbi guous, a court nust turn to extrinsic aids such
as the legislative history, scope, context, subject matter and

object of the statute to determne legislative intent. See id.
[T,

118 Before addressing the constitutional challenges to the
provisions of the JJCin this case, and determ ning whether it is
necessary and appropriate to sever any provisions of the JJC it
is inportant to lay the foundation of controlling precedent from
the United States Suprene Court and this court addressing
juvenil es' assertions of a right to a jury trial.

119 In MKeiver v. Pennsylvania, 403 U S. 528, 530 (1971),

the United States Suprenme Court considered the issue whether the
Pennsyl vani a Legislature's failure to provide juveniles with the
right to a trial by jury in the adjudicative phase of a
del i nquency proceeding violated the United States Constitution

The United States Suprene Court surveyed its previous case law in

relation to juveniles' rights, reasoning that:

[s]ome of the constitutional requirenents attendant
upon the state crimnal trial have equal application to
that part of the state juvenile proceeding that is
adj udicative in nature. Anong these are the rights to

9
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appropriate notice, to counsel, to confrontation and to
cross-examnation, and the privilege against self-

incrimnation. Included, also, is the standard of
proof beyond a reasonabl e doubt.
ld. at 533.

20 Notwi thstanding the fact that many constitutional
protections extend to juveniles, the Suprene Court determ ned
that juvenile delinquency adjudication proceedings are not
crimnal proceedings within the context of the Sixth Amendnent to
the United States Constitution. Therefore, the failure to
provide juveniles with the right to a jury ¢trial 1in such
proceedings did not violate a juvenile's federal due process
rights. Thus, the MKeiver Court wultimately concluded that
“"trial by jury in the juvenile court's adjudicative stage is not

a constitutional requirenent.” 1d. at 545 (enphasis supplied).

Rather, if a state legislature chooses to afford juveniles jury
trial rights, it "is the State's privilege and not its
obligation." 1d. at 547.

121 The plurality opinion in MKeiver cited 13 separate
reasons for its decision. Specifically, the Suprenme Court
determ ned that (1) all constitutional rights afforded crimnally
accused adults need not be inposed in a juvenile adjudication
proceedi ng, see id; (2) providing juveniles with a jury trial
woul d "remake" the juvenile adjudication proceeding into a full
adversary proceeding, see id; (3) the Task Force Report submtted
to the Pennsylvania Legislature did not reconmmend affording jury
trial rights to juveniles and recommended against returning
juveniles to crimnal courts, see id. at 545-46; (4) a jury is
not necessarily an essential part of a fair and equitable

proceedi ng, even in the context of some crimnal cases, see id.

10
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at 547; (5) jury trial rights may restrict a juvenile court's
"ability to function in a unique manner," id; (6) states should
be allowed to experinment with juvenile proceedings to acconplish
rehabilitation goals, see id.; (7) denying juveniles the right to
jury trials is a function of a lack of resources rather than
“inherent unfairness,” id. at 548; (8) a juvenile court judge has
the discretion to inpanel an advisory jury, see id; (9) a
majority of state legislatures denied juveniles the right to a
jury trial, see id.; (10) of the states denying juvenile jury
trial rights, several had concluded that United States Suprene
Court precedent did not conpel such rights, see id. at 549; (11)
federal acts did not propose juvenile jury trial rights, see id.
at 549-50; (12) jury trials would bring delays and formalities to
juvenil e delinquency adjudication proceedings, see id. at 550;
and (13) the juvenile court system contenplates aspects "of
fairness, of concern, of synpathy, and of paternal attention"
that are not present in crimnal proceedings. See id.

122 Fourteen years after MKeiver was decided, this court
decided N.E., 122 Ws. 2d 198. At the time N E was decided, the
Wsconsin Statutes afforded a juvenile the right to request a
jury trial. See Ws. Stat. § 48.31(2) (1983-84). The issue
presented in N.E. was distinct fromthat in MKeiver, and raised
the question of whether a court conm ssioner erred in accepting
the withdrawal of a juvenile's request for a jury trial. See
N.E., 122 Ws. 2d at 199. NE's primary argunent, however, was
that a juvenile has a constitutional right to a trial by jury
under art. |, 8 5 and the due process clause of Article |, 8 1 of

the Wsconsin Constitution. See id. at 202.

11
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123 In addressing N E.'s argunent, this court determ ned
that the rights preserved in Ws. Const. art. |, 85 are only
those rights that existed at the tinme the Wsconsin Constitution

was adopted in 1848. See id. at 203 (citing Upper Lakes Shi pping

v. Seafarers' |. Union, 23 Ws. 2d 494, 503, 128 N W2d 73

(1964)). Because juvenile delinquency proceedings did not exist
in 1848, this court reasoned, "no right to a jury trial 1in
del i nquency proceedings could have been preserved." N E, 122
Ws. 2d at 203 (citations omtted).

24 This court also rejected N E 's due process argunent.
See id. at 203-4. |In doing so, it relied upon precedent fromthe

W sconsin Suprenme Court in State v. Scholl, 167 Ws. 504, 167

N.W 830 (1918)(concluding juvenile delinquency proceedings are

not akin to crimnal proceedings), and Wsconsin Indus. School

for Grls v. ddark County, 103 Ws. 651, 79 NW 422

(1899) (sane). In summary, this court concluded that "a

juvenile's right to a jury trial is neither a federal nor a state

constitutional right and is strictly a statutory, non-fundanenta

right." NE, 122 Ws. 2d at 201 (enphasis supplied).

| V.

125 Wth the presunption of constitutionality, t he
severability case | aw and statute, precedent of the United States
Suprene Court, and precedent from this court as our foundation
we next consider the constitutional challenges of the juveniles.

Col l ectively, the juveniles in this case argue that the |ack of
the right to a jury trial in the adjudicative phase of
del i nquency proceedings under the JJC violates the follow ng

state and federal constitutional provisions: (1) Article I, §8 7
12
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of the Wsconsin Constitution; (2) the Sixth Anmendnent to the
United States Constitution as applied through the Fourteenth
Amendnent; (3) Article I, 8 5 of the Wsconsin Constitution; (4)
the due process clause of Article I, 8 1 of the Wsconsin
Constitution; (5) the due process clause of Article I, 8 8 of the
W sconsin Constitution; (6) the due process clause of the Fifth
Amendnent to the United States Constitution as applied through
the Fourteenth Anendnent; (7) the equal protection clause of
Article I, 8 1 of the Wsconsin Constitution; and (8) the equal
protection clause of the Fourteenth Anendnent to the United
States Constitution. W wll address each  of t hese
constitutional challenges in turn, consolidating the juveniles'

argunments where appropri ate.

A ARTICLE I, SECTION 7 OF THE W SCONSI N CONSTI TUTI ON
AND THE SI XTH AND FOURTEENTH AMENDMENTS TO THE UNI TED STATES
CONSTI TUTI ON

26 The juveniles first argue that the JJC violates art. |

8§ 7 of the Wsconsin Constitution, which states:

In all crimnal prosecutions the accused shall enjoy
the right to be heard by hinself and counsel; to demand
the nature and cause of the accusation against him to
nmeet the witnesses face to face; to have conpul sory
process to conpel the attendance of wtnesses in his
behal f; and in prosecutions by indictnent or
information, to a speedy public trial by an inpartial
jury of the county or district wherein the offense
shall have been commtted; which county or district
shal | have been previously ascertained by |aw

Simlarly, the juveniles argue that the Sixth Amendnent to the
United States Constitution, as applied to the states through the
Fourteenth Amendnent, is violated. The Sixth Amendnent states in

rel evant part:
13
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In all crimnal prosecutions, the accused shall enjoy
the right to a speedy and public trial, by an inparti al
jury of the State and district wherein the crinme shal

have been commtted, which district shall have been
previously ascertained by |aw . :

Thus, the right to a jury trial under Ws. Const. art. |, 8 7 and
the Sixth Anendnment extends to any individual who is subject to a
crim nal prosecution.

27 The juveniles in this case contend that, because the
newy enacted JJC is essentially a crimnal code, the protections
afforded crimnally accused individuals under Ws. Const. art. |
8 7, and the Sixth and Fourteenth Anmendnents, apply to them
They argue that the JJC is distinct fromthe statutory juvenile
del i nquency provisions at issue in MKeiver and N.E. Therefore,
they contend, the United States Suprene Court's decision in
McKeiver, and this court's decision in N.E., are inapplicable in
this case. Accordingly, a discussion of the history behind the
adoption of the JJC is warranted.

128 In 1994, the Wsconsin Legislature passed |egislation
approved by the governor which created the Juvenile Justice Study
Commttee ("JJSC'). See 1994 Wsconsin Act 377. The JJSC was
created to exam ne the then-existing Children's Code codified in
Ws. Stat. ch. 48, and reconmmend suggestions for change in
Wsconsin's legislation in response to increasing juvenile crine.

See Juvenile Justice Study Commttee, Juvenile Justice: A

W sconsin Blueprint for Change 2 (January, 1995)("JJSC Report").

129 In its final report to the legislature, the JJSC
recommended several changes. Al though the JJSC continued to
recogni ze "the inportance of rehabilitation of young people who

violate the law," JJSC Report at 10, the JJSC determ ned t hat

14
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the | egislature should take a nore bal anced approach to juvenile
del i nquency, addi ng personal accountability and conmunity
protection to the legislature's prinmary objectives, in addition
to the rehabilitation of juveniles. See id. at 6. This approach
was advocated as a neans to "best serve[] both the offender and
society." Id. at 10.°

130 As part of the JJSC s bal anced approach phil osophy, the
JJSC endorsed the renoval of the juvenile delinquency proceedi ng
provisions from Ws. Stat. ch. 48 to another statutory chapter,
under a new title. See id. at 9. The JJSC recommended that the
newly titled Juvenile Justice Code be placed at Ws. Stat. ch.
938, next to the crimnal code. The JJSC did "not suggest that
the newly created Juvenile Justice code be nade part of the
Crimnal Code." Id. at 11. Rather, the JJSC explained that the
statutory placement was recomended for synbolic reasons, to
"provide incentives for young offenders to <change their

behavior." 1d.°

131 The JJSC al so recomrended that the express |egislative
intent and purpose codified in the JJC should incorporate and
pronote the goals of balancing rehabilitation, accountability,

and protection of the public. See id. at 10. The JJSC

“* W disagree with the dissent's repeated assertions that

consideration of the victinms' rights and protection of the public
are objectives that are new to the JJC, Ws. Stat. Ch. 938. In
the old juvenile code, Ws. Stat. Ch. 48 (1993-94), the
| egi sl ature recognized several tinmes in its statenment of
| egi sl ative purpose, the goals of protecting victinms' rights and
"public safety.” See Ws. Stat. 88 48.01(1)(a), (d), (h);
48. 01(2) .

> The dissent fails to recognize these statements of the

JJSC¥4the study conmmttee created by the legislature and the
governor to recommend changes to the then-existing statutory
provi si ons governing juvenil e delinquency proceedi ngs.
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suggested, and the Ilegislature and the governor ultimately
agreed, that such matters as the protection of citizens and
hol ding juveniles accountable for their acts be added to the

express purposes of the statute. See id.; see also Ws. Stat.

8§ 938.01. The JJSC al so suggested, and again the |egislature and
the governor agreed, that the express intent of the |egislature
in the JJC should include provisions assuring that a child is
provided a fair hearing, enforcing the constitutional rights of
the juvenile, allowng for an individual assessnent of each
juvenile's needs, developing a child s ability to live as a
productive and responsible nenber of the community, diverting
juveniles from the JJC through early intervention if possible,
and responding to a child's needs for care and treatnment in

accordance with his or her best interests. See JJSC Report at

10; Ws. Stat. § 938.01
132 As part of several substantive changes nade in regard
to juvenile delinquency proceedings, the Wsconsin Legislature
adopted the JJSC s suggestion to elimnate a juvenile's then-
existing statutory right to a jury trial under Ws. Stat. ch. 48.
In recomending the elimnation of this statutory right, the
JJSC relied upon this court's decision in NE , 122 Ws. 2d at
201, that a juvenile's right to a jury trial is a statutory non-
fundanmental right, and that juveniles do not have a state or

federal constitutional right to trial by jury. See JJSC Report

at 20. The JJSC al so recogni zed that "Wsconsin is one of just a

few states that permt jury trials in [juvenile] matters.” [|d.
133 Although the |egislature subsequently enacted the JJC

to incorporate a new bal anced approach in juvenile delinquency

proceedi ngs, the legislature did not |ose sight of the fact that
16
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the JJC provisions are distinct from the crimnal code
provi sions, and that the rehabilitation of juveniles is a primary
obj ective. The substantive provisions in the JJC provide several
indicia of this focus. For exanple, an intake worker may enter a
deferred prosecution agreenent to avoid delinquency proceedings,
if it is in the best interests of the juvenile and the public.
See Ws. Stat. 8§ 938.245. Simlarly, in accord with Ws. Stat.
8§ 938.21(7), a judge or juvenile court comm ssioner has the
discretion to dismss a petition and refer a juvenile's case to a
social worker for deferred prosecution, if it is in "the best
interests of the juvenile and the public.” A juvenile court
judge al so has the discretion to suspend a delinquency proceedi ng
at any tinme prior to the entry of judgnent and place a juvenile
under supervision in the juvenile's own honme or in a youth
village program See Ws. Stat. § 938.32(1)(a).° Under W s.
Stat. 8 938.235(1) the court nmay appoint a guardian ad litemto
represent the best interests of a juvenile if that juvenile is
pl aced outside of his or her hone due to a need for protection or
services, or a change in placenent.

134 Under the JJC, a juvenile is also afforded nunerous
procedural and fundanental rights. For exanple, under Ws. Stat.
8§ 938.243(1)(ag)-(c), an intake worker nust inform a juvenile
that a petition for an adjudication of delinquency nmay be filed,

what the allegations in the petition wll likely be, and the

® The provisions of the JJC that allow for a suspension or
defernment of prosecution to avoid delingquency proceedings are
consistent wwth the purpose of the old juvenile code "[t]o divert
children fromthe juvenile justice systemto the extent this is
consistent with the protection of children and the public
safety.” Ws. Stat. 8§ 48.01(1)(d) (1993-94).
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potential consequences resulting fromthe proceedi ng. The intake
worker must also inform the juvenile of his or her right to
remain silent, right to confront and cross-exam ne Ww tnesses,
right to counsel, and right to present and subpoena w tnesses.
See Ws. Stat. § 938.243(1)(d)-(f). Further, the juvenile is
informed of the applicable burden of proof the State nust
overconme. See Ws. Stat. 8§ 938.243(1)(h).’

135 Before a dispositional order is entered for a juvenile
adj udi cated delinquent, a report nust be submtted to the court
addressing a juvenile's individual needs. The report nust
include a "recommended plan of rehabilitation or treatnent and
care for the juvenile"™ and a "description of the specific
services or continuum of services" needed for the child and his
or her famly. Ws. Stat. 8§ 938.33(1)(b), (c). The report nust
also include a list of the "academc, social and vocational
skills needed by the juvenile,"” and a "plan for the provision of
educat i onal services to t he juvenile." Ws. St at.
8§ 938.33(1)(d), (e). In addition, the report nust include any

necessary recommendations for "nental health treatnent, anger

” Wsconsin Stat. § 938.243(1)(h) states that a juvenile

has:

the right to have the allegations of the petition
proved by clear and convincing evidence unless the
juvenile cones within the court's jurisdiction under s.
938.12 or 938.13(12), in which case the standard of
proof shall be beyond a reasonabl e doubt.

Wsconsin Stats. 88 938.12 and 938.13(12) respectively set
forth jurisdiction over juveniles alleged to be delinquent
and juveniles alleged to be in need of protection or
services who have commtted a delinquent act. Thus, in
accord wwth Ws. Stat. 8 938.243(1)(h), the allegations in a
petition for an adjudication of delinquency nust be proved
beyond a reasonabl e doubt.

18
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managenent, [and] individual or famly counseling or parent
training and education.”™ Ws. Stat. 8§ 938.33(1)(f).

136 When nmaking an appropriate dispositional order, the
juvenile court judge has a nyriad of alternatives that my be
used, including counseling, supervision, probation prograns, teen
court prograns, electronic nonitoring, a variety of placenent
al ternatives, al cohol and drug treatnent, educat i onal and
vocational progranms, day treatnent prograns, community service,
and victi moffender nediation. See Ws. Stat. § 938. 34.

137 If a provision of the dispositional order includes
pl acenent of the juvenile in a foster hone, treatnent foster
home, group hone, child caring institution, secure detention
facility or shelter care facility, a "permanency plan" nust be
prepared to "ensure that a juvenile is reunified with his or her
fam |y whenever possible, or that the juvenile quickly attains a
pl acenent or hone providing long-term stability." Ws. Stat.
8§ 938.38(1). The goals of the permanency plan include
"ensur[ing] proper care and treatnent of the juvenile,”
"nmeet [ i ng] t he juvenile's physi cal , enoti onal , soci al
educational and vocation needs," and "inprov[ing] the conditions
of the parents' home to facilitate the return of the
juvenile . . . " Ws. Stat. 8 938.38(4)(f). Transfer of |ega
custody of a juvenile fromhis or her parents to a relative, the
county, or a licensed child welfare agency only occurs where "it
is showmn that the rehabilitation or the treatnent and care of the
juveni |l e cannot be acconplished by neans of voluntary consent of
the parent or guardian.” Ws. Stat. 8 938.34(4).

138 The Ilegislature did not express an intent that an

adj udi cati on of delinquency be treated as a crimnal conviction.
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In fact, the JJC includes explicit |egislative |anguage to the

contrary:

A judgnent in a [juvenile delinquency] proceeding on a
petition under this subchapter is not a conviction of a
crinme, does not i npose any civil disabilities
ordinarily resulting fromthe conviction of a crinme and

does not operate to disqualify the juvenile in any

civil service application or appointnent.
Ws. Stat. § 938.35(1).

139 Notwithstanding these provisions in the JJC  the
juveniles in this case prem se their constitutional challenges on
the assertion that the JJCis not a juvenile code but is, for al
intents and purposes, a "crimnal code." Because the juvenile
proceedi ngs are therefore akin to a crimnal prosecution that may
i npose crimnal punishnent, they argue, their right to a jury
trial is guaranteed under Ws. Const. art. |, 8 7 and the Sixth
and Fourteenth Anmendnents. To support their argument, the
juveniles assert that under certain specific provisions in the
JJC, a juvenile is potentially subject to: (1) a possible
lifetime commtnent as a sexually violent individual under Ws.
Stat. ch. 980; (2) a possible need to register as a sex offender;
(3) a possible lifetine ban on the possession of a firearm (4)
an adjudication of delingquency being considered in any future
adult sentencing; (5) an adjudication of delinquency being
considered for future inpeachnent proceedings and in future bail
hearings; (6) the possibility of several years of placenent in a
juvenile secured correctional facility, and (7) a possible
transfer from a juvenile secured correctional facility to an
adult prison.

40 The juveniles are correct in their contention that a

juvenil e adjudicated delinquent for a sexually violent offense
20
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may be subject to civil commtnent as a sexually violent person.
See Ws. Stat. § 980.01(7). What the juveniles fail to
recognize is that the proceedings under Ws. Stat. ch. 980 are
separate proceedings for which an individual is entitled to a
jury trial. Under Ws. Stat. 8 980.02(1), the State nust file a
petition alleging that an individual is a sexually violent
per son. The petition nmust not only allege that the individua
has been convicted, or adjudicated delinquent, based on a
sexually violent offense,® but nust also allege that the
i ndi vidual has a nental disorder and that the "nental disorder
creates a substantial probability that he or she wll engage in
acts of sexual violence." Ws. Stat. § 980.02(2).° Ampng the
rights afforded an individual subject to ch. 980 is the right to
request a trial by a jury of 12 persons. See Ws. Stat.
§ 980. 03(3). Thus, the denial of a juvenile's right to a jury
trial at the delinquency proceeding does not result in potentia

comm t ment under ch. 980 without the right to a jury trial.

8 A petition may also be filed where the subject of the

petition "has been found not guilty of a sexually violent offense
by reason of nment al di sease or defect.™ W s. St at .
8§ 980.02(2)(a)3.

° The dissent argues that "[t]he majority fails to
acknowl edge that a 'sexually violent person' is defined as 'a
person who has been . . . adjudicated delinquent for a sexually
violent offense . . . .'" This reading of the definitional

section of Ws. Stat. ch. 980 seens to state that once a juvenile
is adjudicated delinquent for a sexually violent offense, he or
she may automatically be conmtted as a sexually violent person.

The dissent ignores the entire definition of a sexually violent
person under Ws. Stat. 8§ 980.01(7) which states:

"Sexually violent person" neans a person who has

been . . . adjudicated delinquent for a sexually
violent offense . . . and who is dangerous because he
or she suffers from a nental disorder that nakes it
substantially probable that the person wll engage in

acts of sexual viol ence.
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41 Moreover, this court has previously concluded that a
comm tment under Ws. Stat. ch. 980 is not crimnal punishment,
but that ch. 980 is renedial in nature and furthers the goals of
treatment of sexually violent persons and protection of the

public. See State v. Carpenter, 197 Ws. 2d 252, 541 N.W2d 105

(1995); State v. Post, 197 Ws. 2d 279, 541 N.W2d 115 (1995).

In Carpenter, 197 Ws. 2d at 259, this court concluded that "ch.
980 does not violate either the Ex Post Facto or the Double
Jeopardy C ause[s]" of the Wsconsin or United States
Constitutions. In Post, 197 Ws. 2d at 293-94, this court
concluded that ch. 980 "violates neither the substantive due
process nor the equal protection guarantees of the United States
and Wsconsin constitutions."”

142 Although the statutory provisions and constitutional

challenges differ in this case, Post and Carpenter are

enlightening to the extent that they each considered whether the

effect of Ws. Stat. ch. 980 was essentially crimnal punishnent
notwi thstanding the legislature's intent to treat sexually
vi ol ent persons. This court recognized that "[o]Jur task is not
to search for si ni ster ulterior notives underlying the
|l egislature's acts in order to find statutes unconstitutional,”
Carpenter, 197 Ws. 2d at 268, and that "we presune good faith on
the part of the legislature,” Post, 197 Ws. 2d at 308.

143 Applying these standards of review, this court |ooked
to the treatnment procedures and objectives in Ws. Stat. ch. 980
and concluded that commtnent under ch. 980 is not crimnal in
nature, even though there may be sone punitive aspects to the
statute. This court reasoned that the goals of the |egislature

in treating sexually violent persons and attenpting to protect
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the public were not outweighed by any seemngly punitive nature
of ch. 980. This court expressly rejected the argunent that ch.
980 is punitive because persons subject to ch. 980 received sone
procedural safeguards akin to <crimnal proceedings. See
Carpenter, 197 Ws. 2d at 252. This court also rejected the
argunent that the legislature's punitive intent was evident from
the placement of the statute in the crimnal code. See id.

Thus, several of the argunents rejected in Post and Carpenter are

argunents that we also reject in this case in concluding that,
like ch. 980, the JJC does not inpose punishnent and is not
crimnal in nature.

44 The juveniles also argue that an adjudication of
del i nquency for a sexually notivated offense may result in having
to conply with the reporting requirenents for sex offender
regi stration under Ws. Stat. § 301.45. The juveniles fail to
recogni ze that those reporting requirenents may be waived. Under
Ws. Stat. § 938.34(15m)(bm) (1997-98),° a juvenile need not
conply with the reporting requirenents of 8 301.45 if "the court
determ nes, after a hearing on a notion made by the juvenile,
that the juvenile is not required to conply under s. 301.45(1m."

Factors that a juvenile court may consider in determning

whet her to waive the reporting requirenents include:

1. The ages, at the tinme of the violation, of the
juvenile and the victimof the violation.

2. The relationship between the juvenile and the
victimof the violation.

3. Wiether the violation resulted in bodily harm
as defined in s. 939.22(4), to the victim

' This legislation was enacted on April 17, 1998, as 1997
W sconsin Act 130, and went into effect on May 2, 1998.
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4. Whether the victim suffered from a nenta
illness or nmental deficiency that rendered him or her
tenporarily or permanently incapable of understanding
or evaluating the consequences of his or her actions.

5. The probability that the juvenile will commt
other violations in the future.
6. Any other factor that the court determ nes
may be relevant to particul ar case.
Ws. Stat. § 938.34(15m(c). The requirements of § 301.45,

therefore, are only inposed on a juvenile who is adjudicated
del i nquent where the particular facts of the case and concerns
for public safety dictate it. This is not crimnal punishment
and does not equate the JJCto a crimnal code.

45 The juveniles next argue that an adjudication of
delinquency for a crine that would be a felony if commtted by an
adult subjects a juvenile to a lifetinme ban on the possession of
firearms, just like adults with felony convictions. They are
correct that a juvenile is potentially subject to a ban on the
possession of firearns in accord wwth Ws. Stat. 8§ 941.29(bn).
However, 8§ 941.29 does not apply to juveniles in the sanme manner
that it applies to adults. The ban on firearm possessi on does
not apply to any juvenile adjudicated delinquent "if a court
subsequently determines that the [juvenile] is not likely to act
in a manner dangerous to public safety.” Ws. Stat. § 941.29(8).

The juvenile has the burden only of showing "by a preponderance
of the evidence that he or she is not likely to act in a manner
dangerous to public safety.” |d. Based upon this |anguage, it
is evident that the legislature intended to restrict firearm

possession of a juvenile adjudicated delinquent only where public
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safety is at risk.' The application of § 941.29 under the JJC
is not crimnal punishnent and does not transformthe JJC into a
crim nal code.

46 The juveniles assert that the JJC is a crimnal code
because an adjudication of delinquency nmay be considered in
future sentences upon conviction for adult m sdeneanor and fel ony
crinmes. They are accurate in stating that a crimnal court may
consi der an adj udi cation of delinquency in sentencing proceedi ngs
for a msdeneanor or felony conviction. However, the forner
juveni |l e del i nquency adjudication may be considered "only for the
purpose of a presentence study and report.” Ws. Stat.
8§ 938.35(1)(a). Moreover, adjudications of delinquency, and even
juvenile contacts with the court system that do not result in
adj udi cati ons of delinquency, have been considered by sentencing
judges in adult crimnal proceedings long before the JJC was
created and juvenile delinquency procedures anended. See, e.g.

State v. Harris, 119 Ws. 2d 612, 624, 350 N.W2d 633 (1984) (" The

factors considered by the trial court [including juvenile
contacts, see Harris, 119 Ws. 2d at 621] prior to the inposition
of sentence were proper."). Allowng a court to consider
adj udi cations of delingquency in an attenpt to understand the
nature and background of an offender and inpose an appropriate
sentence is not crimnal punishment.

47 As the juveniles argue, evidence of an adjudication of

del i nquency may be wused "[f]or the purpose of attacking the

' This requirement that a juvenile mnust show that his or
her possession of a firearmwould not |ikely present a danger to
the public does not rise to the |evel of proving the "absence of
any proclivity to commt a bad act,” as the dissent contends.
D ssenting op. at 20 n.13.
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credibility of a witness.”" Ws. Stat. 88 938.35(1)(cm, 906.09.

However, before a court may admt the prior adjudication, it
must make a determnation, in accord wwth Ws. Stat. 8§ 901.04, if
the evidence should be excluded because "its probative value is
substantially outweighed by the danger of wunfair prejudice.”
Ws. Stat. 8§ 906.09(2), (3). Allowing a juvenile delinquency
adjudication to be considered on the issue of credibility in
future proceedings furthers the interests of justice. It is not
crimnal punishnment and does not render the JJC a crimnal code.

48 The juveniles in this case further contend that the JJC
is a crimnal code because an adjudication of delinquency may be
a factor considered in setting bail and conditions of release in
future crimnal proceedings under Ws. Stat. ch. 969. W agree
that it is a consideration; yet, it is only one of nunerous

factors a court may consider

Proper considerations in determ ning whether to rel ease

the defendant without bail, fixing a reasonabl e anobunt
of bail or inposing other reasonable conditions of
rel ease are: the ability of the arrested person to
give bail, the nature, nunber and gravity of the

of fenses and the potential penalty the defendant faces,
whet her the alleged acts were violent in nature, the
defendant's prior record of crimnal convictions and
del i nquency adjudications, if any, the character
health, residence and reputation of the defendant, the
character and strength of the evidence which has been
presented to the judge, whether the defendant 1is
currently on probation or parole, whether the defendant
is already on bail or subject to other release
conditions in other pending cases, whet her the
def endant has been bound over for trial after a
prelimnary exam nation, whether the defendant has in
the past forfeited bail or violated a condition of
release or was a fugitive fromjustice at the time of
arrest, and the policy against unnecessary detention of
the defendant's [sic] pending trial.

Ws. Stat. 8§ 969.01(4). |In addition, the purpose of bail is not
to punish a defendant, but is inposed "only in the anount
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necessary to assure the appearance of the defendant."” Id.
Including a delinquency adjudication in those factors to be
considered to ensure a defendant's appearance in future court
proceedings is not crimnal punishnment and does not render the
JJC crimnal in nature.

149 The juveniles maintain that the potential disposition
of long periods of placenent in a juvenile secured correctiona
facility inposes punishnent equivalent to confinenent under the
crimnal code, particularly under the SJOP provisions in the JJC

See Ws. Stat. § 938.538. The juveniles argue that they may be
placed in a secured facility for several years, even until the
age of 25.

150 The dispositional alternatives available to a juvenile
court judge are nunerous, and many do not include placenent
outside the juvenile's hone. However, as stated, if a juvenile
is placed in a foster hone, treatnent foster honme, group hone,
child caring institution, secure detention facility or shelter
care facility, a permanency plan nust be prepared, keeping in
mnd the primry goals of stability and reunification of a
juvenile with his or her famly. See Ws. Stat. § 938.38(1)(b).

Placement in a juvenile secured correctional facility is an
option available to the juvenile court judge, subject to certain
criteria. For exanple, a juvenile under the age of 12 may not be
placed in a juvenile secured correctional facility unless he or
she has been adjudicated delinquent for an act which would be
puni shabl e by a sentence of six nonths or nore if commtted by an
adult, and if the juvenile is "found to be a danger to the public
and to be in need of restrictive custodial treatnent." Ws.

Stat. 8§ 938.34(4n). In any event, any placenent in a child
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caring institution, or a Type 1 or Type 2 secured correctional
facility is placenent in a facility that solely houses juveniles.
The juveniles are not housed wth adult crimnals. The
distinctions between juvenile placenent and adult crimnal
pl acenent are maintained, allowing the focus of juvenile
treatment and rehabilitation to remain intact. Mor eover, the
provi sions that may subject a juvenile to placenment in a secured
juvenile correctional facility, potentially until the age of 25,
are provisions that existed in the old juvenile code. See Ws.
Stat. 88 48.34(4m; 48.357(4), (5)(e); 48.366 (1993-94).
Placement in a juvenile facility is not crimnal punishnment and
does not convert the JJCinto a crimnal code.
151 Finally, the juveniles argue that the provisions of the
JJC that potentially subject themto transfer to an adult prison
are crimnal in nature. Under the SJOP, a juvenile 17 years of
age or over may be placed in a Type 1 prison as defined in Ws.
Stat. § 301.01(5). See Ws. Stat. § 938.538(3)(a)l., 1m
Simlarly, under W s. St at. § 938.357(4)(d)(1997-98),** a
juvenile 15 years of age or over who is placed in a Type 1
juvenile secured correctional facility may be transferred to the
Raci ne Youthful Offender Correctional Facility® if the juvenile
"presents a serious problemto the juvenile or others."” Each of
these provisions provide that a juvenile adjudicated delinquent
may be housed with adult crimnal offenders in adult state

prisons. Courts in other jurisdictions have determned that this

2 ANl references to Ws. Stat. § 938.357(4)(d) are to the
1997-98 vol une of the Wsconsin Statutes.

3 The Racine Youthful Correctional Facility is a medium
security state prison. See Ws. Stat. 8§ 302.01
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type of placenent subjects a juvenile to crimnal punishment, and
we agree.

152 In In re CB., 708 So. 2d 391, 392 (La. 1998), the

Loui siana Suprene Court addressed a Louisiana statute which
authorized "the Departnment of Public Safety and Corrections to
pronmul gate a regulation requiring juveniles who have been
adj udi cated delinquent (not <convicted of a crine) to be
transferred to adult facilities wupon reaching the age of
seventeen.” Initially, the Louisiana Suprenme Court recognized
that Louisiana's Children's Code granted juveniles in delinquency
proceedings "essentially all rights guaranteed to crimnal
defendants by the federal and state constitutions, except the
right to trial by jury." |Id. at 396. The Court also recognized
t hat al t hough the focus of the Children's Code was rehabilitation
and treatnment, not restitution, subjecting juveniles to placenent
in adult prisons resulted in "punitive incarceration.” |d.

53 The Louisiana Suprene Court noted that transfer of
juveniles to "adult penal institutions" represented the Louisiana
Legi slature's "whol esale reversal of one hundred years of state
policy wherein adjudicated juvenile delinquents have been treated
in a non-crimnal fashion." 1d. at 399. The Court acknow edged
the United States Suprenme Court's decision in MKeiver, 403 U S
508, but rejected its application based upon the crimnal nature

of the placenent in adult prisons at issue inlnre CB.. 1d. at

398. Accordi ngly, in concl udi ng t hat t he j uvenil es’
constitutional rights had been violated, the Louisiana Suprene
Court reasoned that the juveniles were essentially receiving a

"de facto crimnal sentence . . . without being afforded the
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right to trial by jury as is nmandated by [Louisiana' s] state
constitution." Id. at 395.

154 Simlarly, we conclude that the provisions in Ws.
Stat. 88 938.538(3)(a)l, 938.538(3)(a)lm and 938.357(4)(d),
providing for transfer of juveniles to adult prisons, result in a
"de facto crimnal sentence.” Id. Juveniles transferred under
these provisions are subject to placenent in the exact
environment to which adults wth crimnal convictions are
subj ect . In addition, those juveniles are subject to being
housed wth the general population of <crimmnally convicted
adul t s. However, the juveniles subject to placenent in adult
prisons are not afforded the right to a trial by jury, unlike the
adul t of fenders.

155 Due to the potential placenent in an adult prison under
Ws. Stat. 88 938.538(3)(a)l, 938.538(3)(a)lm and 938.357(4)(d),
we conclude that those provisions in the JJC violate Article I,
§ 7 of the Wsconsin Constitution and the Sixth and Fourteenth
Amendnents to the United States Constitution because they
essentially subject a juvenile to the consequences of a "crim nal
prosecution” wthout the right to a trial by jury. The
juveniles have overcone the presunption of constitutionality,
and have proved beyond a reasonable doubt that those provisions

are unconstitutional. See Kilgore, 193 Ws. 2d at 188.

Accordingly, we nust consider whether those three provisions my

be severed fromthe JJC. See Burlington Northern, 131 Ws. 2d at

580-81. To that end, we nust determ ne whether severance would
be consistent with the legislature's intent and whether the
remai ning provisions of the JJC are viable independent of the

severed portions. See id. If the purposes and objectives of the
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JJC may be effected "without the aid of the invalid portion," the
invalid provisions should be severed.'* Nickel, 66 Ws. 2d at
78-79.

156 There is no express legislative intent regarding
severability or inseverability in the JJC However, as
previously stated, the Wsconsin Statutes do contain a genera
severance statute, which states "[i]f any provision of the
statutes . . . is invalid . . . such invalidity shall not affect
other provisions . . . which can be given effect wthout the
invalid provision." Ws. Stat. 8§ 990.001(11). W conclude that
t he purposes and objectives of the JJC can be fully net even if
the provisions in Ws. Stat. 88 938.538(3)(a)l, 938.538(3)(a)lm
and 938.357(4)(d), allowwng for juvenile transfer to adult
prisons are severed.

157 The legislative intent and purpose in enacting the JJC

are set forth in Ws. Stat. 8 938.01. Those express statenents

Y Wth absolutely no citation to authority, the dissent

contends that "while severance may be appropriate for a due
process analysis, its application in an art. |, 8 7 framework is
I nappropriate.” D ssenting op. at 6-7. No authority could be
found stating that an appellate court's responsibility to sever

portions of a statute¥consistent with precedent fromthis court
and the legislature's intent%is inapplicable in a Ws. Const.

art. I, 8 7 analysis. Simlarly, no authority could be found for
the dissent's statenent that a "Ws. Const. art. I, 8 7 inquiry
has two prongs."” Dissenting op. at 9.

The dissent also argues that our "focus on isolating three
penal provisions only serves to obfuscate the real inquiry”
whi ch, the dissent contends, is "whether the JJC by its purpose
and effect is so crimnal in nature as to invoke art. |, 8§ 7
protections."” D ssenting op. at 1. W fail to see how our

di scussion of the specific provisions of the JJC confuses the
i ssue, particularly where the juveniles' argunent is premsed
al nost entirely upon the assertion that the specific provisions
of the JJC are crimnal in nature. W cannot consider the
purpose and effect of the JJC as a whole without addressing its
i ndi vi dual provisions.
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of legislative intent reflect a desire to balance the
rehabilitative needs for care and treatnent of each juvenile,
with holding the juvenile accountable for his or her acts, and

protecting the public. See JJSC Report at 10; Ws. Stat.

§ 938. 01. This bal anced approach was adopted with the best
interests of the juvenile and of society as the foundation. See
id. W have no doubt that these goals may be achi eved absent the
provisions allowng for transfer of juveniles to adult prisons.
Severance is beneficial to the juveniles as it recognizes their
right to a jury trial where the proceedings are crimnal in
nature and result in crimnal consequences. Severance does not
interfere with the need to protect society because, if necessary
under the particular circunstances, a juvenile may still be
placed in a secured juvenile correctional facility. See Ws.
Stat. § 938.34(4m. Further, severing the provisions allow ng
for transfer to an adult prison in Ws. Stat. 88 938.538(3)(a)l,
938.538(3)(a)lm and 938.357(4)(d), in no way inhibits the
function of the remaining portions of the JJC It nerely
elimnates one type of dispositional option' or transfer from
numer ous others available to a juvenile court judge.

158 Absent the provisions in Ws. Stat. 88 938.538(3)(a)l,
938.538(3)(a)lm and 938.357(4)(d), we conclude that the JJC is
not a crimnal code. As such, the United States Suprene Court

precedent in MKeiver, and this court's precedent in NNE. , remain

1 Under Ws. Stat. § 938.538(3)(a)l and 1m as they
currently exist, a juvenile court judge has the discretion to
order that a juvenile who is subject to the Serious Juvenile
O fender Program and is age 17 or over be placed in a Type 1
prison, as defined in Ws. Stat. 8§ 301.01(5).
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controlling.' In both cases, the courts concluded that juvenile
del i nquency proceedi ngs are not crimnal proceedings. Therefore,
with t he severance of Ws. St at . 88 938.538(3)(a)l,
938.538(3)(a)lm and 938.357(4)(d), we conclude there is no
violation of Ws. Const. art. |, 8 7, or the Sixth and Fourteenth
Amendnents, for failure to provide juveniles with a trial by jury

under Ws. Stat. ch. 938.
B. ARTICLE I, SECTION 5 OF THE W SCONSI N CONSTI TUTI ON

59 The juveniles next argue that the JJC violates art. |,

8 5 of the Wsconsin Constitution, which states:

The right of trial by jury shall remain inviolate, and
shall extend to all cases at law without regard to the
anpunt in controversy; but a jury trial my be waived
by the parties in all cases in the manner prescribed by
| aw. Provided, however, that the |egislature nay, from
time to tinme, by statute provide that a valid verdict,

in civil cases, my be based on the votes of a
speci fied nunber of the jury, not |ess than five-sixths
t her eof .

A thorough discussion of Ws. Const. art. |, 8 5 is unnecessary

since we have already determned that this court's holding in
N.E. is controlling, given the non-crimnal nature of the JJC
once W s. St at . 88 938.538(3)(a)1, 938.538(3)(a)1m and
938. 357(4) (d), are severed. In N.E., this court concluded that

art. I, 85 of the Wsconsin Constitution did not preserve the

' The dissent argues that our reliance on this court's

decision in NE v. Wsconsin DHSS, 122 Ws. 2d 198, 361 N W2d
693 (1985), is wunjustified because "[t]he N E. court did not

consider art. I, 8 7." Dissenting op. at 7. However, the N E
court did consider the application of Ws. Const. art. I, 85
which also addresses the right to a jury trial. N.E, 122
Ws. 2d at 203. The N E. court concluded that "[j]uvenile

del i nquency proceedings did not exi st at the tinme the
constitution was adopted and thus, no right to a jury trial in
del i nquency proceedings could have been preserved.” Id.
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right to a jury trial in juvenile delinquency proceedi ngs. See
N.E, 122 Ws. 2d at 203. Thus, there is no violation of Ws.

Const. art. |, 8 5in this case.

C. DUE PROCESS UNDER ARTICLE I, 8 1 AND ARTICLE I, 8 8 OF THE
W SCONSI N CONSTI TUTI ON AND THE FI FTH AND FOURTEENTH AMENDVENTS TO
THE UNI TED STATES CONSTI TUTI ON

60 The juveniles in this case argue that the lack of the
right to a jury trial in the JJC violates their due process
rights under the Wsconsin and United States Constitutions. This
court has repeatedly stated that the due process clauses of the
state and federal constitutions are essentially equivalent and

are subject to identical interpretation. See Reginald D. .

State, 193 Ws. 2d 299, 307, 533 N.W2d 181 (1995).
161 The United States Suprene Court has on severa
occasions discussed the procedural process due juveniles in

del i nquency proceedings. See, e.g., Kent v. United States, 383

U S 541 (1966); Gllegos v. Colorado, 370 U S. 49 (1962); Hal ey

v. Chio, 332 U S 596 (1948). In Inre Gault, 387 U S. 1 (1967),

the Suprene Court addressed the due process challenges of a 15-
year old individual subject to the Arizona Juvenile Code. The
Court ultimately concluded that a juvenile's due process rights
include the right to counsel, see id. at 41, the right to remain
silent, see id. at 55, the right to confront and cross-exan ne
W t nesses, see id. at 57, the right to witten notice, see id. at
33-34, and the right to sworn testinony, see id. at 56.

62 As discussed in part Il of this opinion, the United
States Suprene Court addressed the issue of a juvenile's right to

trial by jury in MKeiver, 403 U S. 528. The Suprenme Court
34
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considered the nature of juvenile proceedi ngs and concl uded that
juveni |l e delinguency proceedings are not crimnal proceedings.
Ther ef or e, the due process <clause of the United States
Constitution does not guarantee juveniles the right to a trial by
jury. See id. at 545. The decision in MKeiver was followed in
N.E., where this court simlarly concluded that the due process
cl ause of the Wsconsin Constitution does not guarantee juveniles
the right to a jury trial because delinquency proceedi ngs are not
crimnal in nature.

163 Al though MKeiver and N E. conclude that a juvenile
does not have a constitutional right to a jury trial, that does
not nean that a juvenile is not afforded a fair trial when a
petition for an adjudication of delinquency has been filed.
Thus, procedural due process requirenents are satisfied when the
juveni |l e delinquency proceeding under Ws. Stat. ch. 938 is tried
before a "neutral and detached" juvenile court judge. a.

Morrissey v. Brewer, 408 U. S. 471, 489 (1972).

64 Based upon our conclusion that the provisions in Ws.
Stat. 8§ 938.538(3)(a)l, 938.538(3)(a)lm and 938.357(4)(d) may
be severed, and that the remaining provisions in the JJC are non-
crimnal, we conclude that once those provisions are severed
there clearly is no violation of the juvenile's state or federal

constitutional due process protections. See McKeiver, 403 U S

at 545; N E., 122 Ws. 2d at 201.

D. EQUAL PROTECTI ON UNDER ARTICLE I, § 1 OF THE W SCONSI N
CONSTI TUTI ON AND THE FOURTEENTH AMENDMENT TO THE UNI TED STATES
CONSTI TUTI ON
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165 The juveniles' final argunent is that the denial of the
right to a jury trial violates the equal protection clauses of
the Wsconsin and United States Constitutions. They argue that
they are denied equal protection under Ws. Stat. ch. 938 because
juveniles and adults subject to Ws. Stats. chs. 48, 51, 55 and
980 are entitled to a jury trial.?'
66 This court has previously concluded that the equal
protection clauses of the Wsconsin and United States
Constitutions are equivalent for purposes of interpretation. See

Reginald D., 193 Ws. 2d at 307. Equal protection requires that

there exist reasonable and practi cal gr ounds for t he
classifications created by the legislature. See id. at 308. In

State v. MManus, 152 Ws. 2d 113, 131, 447 N W2d 654 (1989)

this court stated:

Equal protection does not deny a state the power to
treat persons wthin its jurisdiction differently;
rather, the state retains broad discretion to create
classifications so long as the classifications have a
reasonabl e basis. The fact a statutory classification

results in sone inequity . . . does not provide
sufficient grounds for invalidating a |legislative
enact nent . Where . . . a suspect classification is
not alleged, +the legislative enactnent “nust be

sustained unless it is ‘patently arbitrary’ and bears
no rational relationship to a legitimte governnent
interest.” “If the classification is reasonable and
practical in relation to the objective, that is
sufficient and doubts nust be resolved in favor of the
reasonabl eness of the classification.”

(Internal citations omtted).
167 Where a suspect class or a fundanental right is

i nvol ved, a reviewing court nmust apply a |level of scrutiny nore

7 Wsconsin Stat. ch. 48 is the Children's Code, Ws. Stat.
ch. 51 is the Mental Health Act, Ws. Stat. ch. 55 is the
Protective Service System and Ws. Stat. ch. 980 governs
Sexual l'y Viol ent Person Conmm tnents.
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strict than the rational basis test. Under the strict scrutiny
test, the State nust prove that the classification is necessary
to pronote a “conpelling governnental interest” in order to

wi thstand the constitutional challenge. State v. Post, 197 Ws.

2d 279, 319, 541 N.W2d 115 (1995).

168 In NE, 122 Ws. 2d at 207, this court concluded that
a juvenile's then-existing statutory right to a jury trial was a
non- f undanental right. In addition, the juveniles in this case
do not argue that they are nenbers of a suspect class. WMoreover,
courts in other jurisdictions have previously determ ned that
juveniles are not a suspect class for purposes of an equal

protection anal ysis. See, e.g., State v. Stackhouse, 947 P.2d

777, 780 (Wash. C. App. 1997). Therefore, the appropriate
standard of review in this case is to consider whether the
| egislature had a rational basis for elimnating juveniles'
statutory right to a jury trial.

169 Where our inquiry is whether a rational basis exists
for the legislature's classification, it is our "obligation to
| ocate or to construct, if possible, a rationale that m ght have
influenced the legislature and that reasonably wupholds the

| egi sl ative determ nation." Castellani v. Bailey, No. 95-2733,

op. at 8 (S. C. WMy 22, 1998) (quoting Sanbs v. City of

Brookfield, 97 Ws. 2d 356, 371, 293 N.W2d 504 (1980)). Qur
analysis of the legislature's classification "requires only that
[we] | ocate sone reasonable basis for the classification nade.”

Castellani, No. 95-2733, op. at 11 n.14 (quoting Orernik v.

State, 64 Ws. 2d 6, 19, 218 N.W2d 734 (1974)). W concl ude

that a reasonable basis exists in this case.
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170 In enacting the JJC, the JJSC and the |egislature
expressed concerns about negating delays in the juvenile justice
system The JJSC recommended that "[t]he system should operate

more efficiently through streamining of processes and inproved

access to information by entities that work wth juvenile

del i nquents. " JJSC Report at 7 (enphasis supplied). Thi s

concern is also evidenced in Ws. Stat. § 938.01(2)(e), which
states that one of the purposes of the JJC is "[t]o divert

juveniles from the juvenile justice system through early

intervention . . . " (Enphasis supplied).
71 This desire for imediate intervention bears a
"reasonable and practical" relationship to the |legislature's

desire to rehabilitate and treat juvenile offenders and protect
the public. McManus, 152 Ws. 2d at 131. Simlar |anguage is
not found in Ws. Stat. chs. 48, 51, 55, and 980. The distinct
nature of juvenile delinquency proceedi ngs and the objectives of
the legislature evince that there is a "rational basis" for
attenpting to streamline the proceedings by not affording
juveniles the right to a jury trial.

172 The objectives of the Wsconsin Legislature for
i mredi ate intervention were objectives recognized by the United
States Suprene Court in MKeiver, 403 U S. at 550, when the Court
stated that, if a jury trial "were injected into the juvenile
court system as a matter of right, it would bring with it into
that system the traditional delay, the formality and the clanor
of the adversary system” The objectives of the Wsconsin
Legislature in relation to the JJC are also simlar to those

noted by the Col orado Suprene Court:
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The juvenile systemis prem sed on the concept that a
nore informal, sinple, and speedy judicial setting wll
best serve the needs and welfare of juvenile
defendants . . . . A separate juvenile system was
formed to delay placenent of juveniles into the fornal
machi nery of the judicial system

J.T. v. O Rourke, 651 P.2d 407, 412 n.5 (Col o. 1982).

173 It is this court's responsibility to attenpt to |ocate
a rationale for the legislature's classification that "reasonably

upholds the legislative determination.” Castellani, No. 95-2733,

op. at 8. Based upon the legislature's stated objectives in the
JJC, and other persuasive authority cited herein, we conclude
that the need for early intervention in the JJC is a reasonable
basis for requiring that the trier of fact in a juvenile
del i nquency proceeding be the juvenile court judge. Accordingly,
we conclude that the juveniles' rights guaranteed under the equal
protection clauses of the Wsconsin and United States

Constitutions have not been vi ol at ed.

V.

174 In summary, we conclude that the provisions in Ws.
Stat. ch. 938 that may subject a juvenile who has been
adj udi cated delinquent to placenment in an adult prison are
crimnal in nature. Accordingly, the provisions in Ws. Stat
88 938.538(3)(a)1, 938.538(3)(a)lm and 938.357(4)(d) which
subject a juvenile to placenent in an adult prison violate a
juvenile's rights to a trial by jury under Article I, 8 7 of the
W sconsin Constitution and the Sixth and Fourteenth Amendnents to
the United States Constitution. Those provisions can and nust be
severed fromthe current JJC. Severing those provisions in Ws.

Stat. 88 938.538(3)(a)l, 938.538(3)(a)lm and 938.357(4)(d) is in
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accord wth precedent from this court, see Burlington Northern,

131 Ws. 2d 564, and the Wsconsin Legislature's express intent
to sever statutory provisions, see Ws. Stat. § 990.001(11).

Mor eover, our conclusion that the remaining non-crimnal portions
of the JJC are constitutional even absent the right to a trial by
jury is consistent with the United States Suprene Court's
decision in MKeiver and this court's decision in NE. . It is
al so consistent with a majority of the states in the union which
have determ ned that juveniles do not have a state or federal
constitutional right to a trial by jury in the adjudicative phase
of a juvenile delinquency proceeding.'® Accordingly, the orders
of the circuit court in Ryan D.L. and Luis H are affirnmed, while

the order of the circuit court in Hezzie R is reversed.

" See ALA. CODE § 12-15-65(a) (1995); ALASKA STAT. §
47.10.070(M chie 1996); ARK. CODE ANN. § 9-27-325 (Mchie 1998);
CONN. GEN. STAT. § 54-76e (1997); DEL. CODE ANN. tit. 10 § 1009
(Supp. 1996); D.C. CODE ANN. 88 16-2316, 16-2327 (1981); FLA
STAT. ch. 985.228 (1997); GA. CODE ANN. § 15-11-28(a) (Supp.
1997); HAW REV. STAT. § 571-41(a) (1993 & Supp. 1997); IND. CODE
§ 31-32-6-7 (Supp. 1997); IOM CODE § 232.47 (1997); KY. REW.
STAT. ANN. § 610.070(1) (Mchie Supp. 1996); ME. REV. STAT. ANN.
tit. 15, § 3310(1) (West Supp. 1997); MD. CODE ANN., CTS. & JUD.
PROC. § 3-812(f) (Supp. 1997); MNN STAT. § 260.155, subd. 1
(1996 & Supp. 1997); MSS. CODE ANN. § 43-21-203(3) (1993); M
REV. STAT. § 211.171 (Supp. 1997); NEB. REV. STAT. § 43-279(1)
(1993); NEV. REV. STAT. ANN. § 62.193 (Mchie Supp. 1997); N H.
REV. STAT. ANN. § 169-B:16 (1994 & Supp. 1997); N.J. STAT. ANN. §
2A: 4A-40 (West 1987); N. Y. JUD. LAW§ 342.1 (MKinney 1983); N.C.
GEN. STAT. § 7A-631 (1995); N.D. CENT. CODE § 27-20-24(1) (1991);
OH O REV. CODE ANN. 8 2151.35(A) (Anderson Supp. 1997); OR REV.
STAT. § 419B.310 (1997); 42 PA. CONS. STAT. § 6336(a) (1995);
S.C. CODE ANN. § 20-7-755 (Law. Co-op Supp. 1997); TENN. CODE
ANN. & 37-1-124(a) (1996); UTAH CODE ANN. § 78-3A-115 (Supp.
1997); VT. STAT. ANN. tit. 33, § 5523(a) (1991 & Supp. 1997);
WASH., REV. CODE § 13.04.021(2) (1996).
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By the Court.—+n State v. Ryan D.L., order affirned. I n

State v. Hezzie R, order reversed and cause renmanded. In State

v. Luis H, order affirned and cause renmanded.
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175 ANN WALSH BRADLEY, J. (Di ssenting). Al of the
parties, even the State, concede that in this case severance
cannot resolve a constitutional challenge under art. |, 8§ 7 of
the Wsconsin constitution. Yet , undeterred by such a
concession, the mjority advances a nmanipulated focus which
allows it to arrive at its constitutional concl usion.

176 The focus of a Ws. Const. art. |, 8 7 inquiry cannot
be nerely whether three plainly penal provisions of the Juvenile
Justice Code ("JJC') can be severed. Such a focus on isolating
t hree penal provisions only serves to obfuscate the real inquiry.

The proper focus is to viewthe JJCinits entirety and the real
question is whether the JJC by its purpose and effect is so
crimnal in nature as to invoke art. |, 8 7 protections.

177 After reviewing the JJC under art. |, 8 7, | conclude
that in noving the JJC from Chapter 48 (the Children's Code) to
Chapter 938 (adjoining the <crimnal code), the Ilegislature
intended nore than to nerely nove the statute 890 chapters from
the first volume to the last volune of the Wsconsin Statutes.
The nove instead signaled a change in direction from the
unbal anced approach of the Children's Code, which has the
par anmount purpose of pronoting the "best interests of the child"
to a bal anced approach akin to the crim nal code, which bal ances
rehabilitative interests along wwth protection of the public and
accountability of the offender. Because the majority's analysis
has no continuing basis in the law or in the facts of juvenile

del i nquency adjudications today, | dissent from the majority's
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conclusion that juveniles have no right to a jury trial under
art. 1, 8 7 of the Wsconsin constitution.
l.

178 The State concedes that aspects of the new JJC track
i ndi vi dual aspects of the crimnal code. It al so concedes that
the nove puts the "new system [] closer to a crimnal proceeding
than it wused to be.™ In noving the juvenile delinquency
provi sions and changing the JJC s purposes, dispositions, and
| ong-term consequences to nore closely resenble the crimnal

code, while at the sane tinme elimnating the right to a jury

trial, | conclude that the legislature's enactnment of the JJC
crosses over the constitutional |ine.
179 Article I, 8 7 of the Wsconsin constitution declares

that "[i]n all crimnal prosecutions the accused shall enjoy the
right . . . to a speedy public trial by an inpartial jury of the
county or district wherein the offense shall have been conmmtted

" By its terms, the constitutional protections inherent
inart. |, 8 7 apply only to those proceedi ngs deened "crimnal"
in nature. The juveniles claim that the JJC is crimnal in
nature in that it treats juvenile offenders in a manner
sufficiently simlar to adult crimnal offenders as to invoke
this constitutional protection. The juveniles accordingly assert
that Ws. St at . § 938.31(2)'s' proclamation that juvenile

del i nquency adjudications shall be "to the court” IS

unconsti tuti onal .

! Unless otherwise noted, all statutory references are to
the 1995-96 vol unes.
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80 The question of whether youthful offenders are entitled

to jury hearings is one that courts have faced since the creation

of a separate juvenile justice systemand is one still receiving
prom nent consideration today. See, e.g., Inre CB., 708 So. 2d
391 (La. 1998); State v. Schaaf, 743 P.2d 240 (Wash. 1987). | t

is a question that this court under different prior juvenile |aws
has faced and answered in the negative a nunber of tines. See

N.E. v. DHSS, 122 Ws. 2d 198, 361 N.W2d 693 (1985)("In Interest

of NE"); State v. Scholl, 167 Ws. 504, 167 N W 830 (1918);

Wsconsin Industrial School for Grls v. dark County, 103 Ws.

651, 79 N.W 422 (1899).7

181 The juvenile justice system has historically been
focused solely on nurturing and rehabilitating youthful offenders
while renoving the taint that acconpanies a crimnal conviction

in adult court. See Janet E. Ainsworth, Re-Imagining Chil dhood

2 There is a long history of providing juveniles with a jury
trial in Wsconsin. At common law illegal acts conmtted by
juveniles were prosecuted as crines and the accused was entitled
to a jury trial. See In re Gault, 387 U S 1, 16 (1966). \Wen
Wsconsin created its juvenile courts in 1901, felonies were
excluded from the new court's jurisdiction so that juveniles
facing incarceration continued to receive a jury trial. In 1925,
when the juvenile court's reach was extended, the jury trial
right was offered by statute to all juveniles, see Ws. Stat.
8§ 48.31(2)(1993-94), and lasted until it was elimnated by 1995
Ws. Act 77. Wiile the legislative history does not concl usively
indicate the reason for the change, the chairperson of the
Juvenile Justice Study Committee ("Study Committee") has
indicated that the right was elimnated because jury trials "are
expensive for counties to admnister, and their use often has
been as a " bar gai ni ng chi p' in negoti ati ng pl ea
agreenents . . . ." Dennis J. Barry, Juvenile Justice: A
W sconsin Blueprint For Change, Wsconsin Lawer, Mir. 1995 at
31.
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and Reconstructing the Legal Order: The Case for Abolishing the

Juvenile Court, 69 N.C. L. Rev. 1083, 1096-97 (1991). As this

court noted in Scholl:

It is sufficient to say on this point that the
proceedi ngs under this law are in no sense crimna
proceedi ngs, nor is the result in any case a conviction
or punishnment for crine. They are sinply statutory
proceedings by which the state . . . reaches out its
arns in a kindly way and provides for the protection of
its children

Scholl, 167 Ws. at 509. This unbal anced and "kindly" focus on

the child, often terned "parens patriae,"?

has kept juvenile
codes in the past from being |abeled "crimnal" proceedings

See, e.g., MKeiver v. Pennsylvania, 403 U S. 528 (1971).

182 However, in 1995 the balance changed markedly. The
Wsconsin |egislature reacted to the recommendations of the
Juvenile Justice Study Commttee (the "Study Committee") by
crafting a conprehensive overhaul of Wsconsin's juvenile justice
system in the formof Ws. Stat. ch. 938. See 1995 Ws. Act 77

In taking this action, the legislature not only made "synbolic"
alterations to the old Children's Code, Ws. Stat. ch. 48 (1993-
94), the legislature also nmade significant substantive
nodi fications to the manner in which juveniles alleged delinquent

are treated. As the Study Comm ttee Report indicated:

® Black's Law Dictionary 1114 (6th ed. 1990) defines "parens
patri ae" as:

[L]iterally " par ent of t he country," refers
traditionally to role of state as sovereign and
guardi an of persons under legal disability, such as
juveniles or the insane .
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The [JJC] will significantly change the way Wsconsin
treats young | awbreakers. Personal accountability and
community protection will join offender rehabilitation

as the primary objectives of Wsconsin's juvenile
justice system Such a bal anced approach is the nost
effective way to respond to juvenile crine.

Juvenile Justice Study Commttee, Juvenile Justice: A Wsconsin

Bl ueprint for Change i (1995)[ hereinafter "Report"].

183 In making these nodifications and adjusting the bal ance
of purposes wunderlying the juvenile justice system t he
| egi sl ature once again presents this court with the question of
whet her the juvenile code has crossed the constitutional 1ine
from an acceptable "parens patriae" system of juvenile social
rehabilitation to what is effectively a separate system of
crimnal prosecution of "young |awbreakers.” |If the JJC is the
former, additional procedural protections need not be applied by
the court. If the latter, juveniles may legitimately invoke the
constitutional protections of art. I, 87 of the Wsconsin
constitution.

.

84 As an initial matter, | note that the majority declares
four "foundations" for its ultimate constitutional conclusion--
our standard of review, the rule of severance, and state and
federal case |aw As for the first foundation, standard of
review, | agree with the mpjority that the appropriate standard
of review is de novo, with the juveniles bearing the burden of
proving the presunptively constitutional JJC unconstitutional

beyond a reasonabl e doubt. See State v. Hall, 207 Ws. 2d 54,

67, 557 Nw2d 778 (1997); State v. MMnus, 152 Ws. 2d 113,
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129, 447 N.W2d 654 (1989). The majority's lengthy citation and
guot ati on of pr ecedent for this gener al principle
notw t hstanding, the basic presunption is sinply the starting
point of our analysis, not our conclusion. It does not
significantly buttress the mjority's failure to accurately
address the juveniles' argunents.

185 The mpjority's second declared foundation, the rule of
severability, is even nore problematic. It allows the majority
to obfuscate the proper analysis under Ws. Const. art. |, 8 7
and decl are "[ a] bsent t he provi si ons I n W s. St at .
88 938.538(3)(a)1, 938.538(3)(a)lm and 938.357(4)(d) . . . the
JJC is not a crimnal code." The problem wth relying on the
rule of severability in a case of this nature, even putting aside
t he concessions of the parties, is that art. I, 8 7 is concerned
with proceedings which are crimnal in nature, not particular
sanctions which are punitive. The nmere renoval of one potenti al
sanction cannot change the expressed focus and real effect of the

JJC. Thus, while severance may be appropriate for a due process
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analysis, its application in an art. , 87 framework s
i nappropriate.*

186 Finally, | note that as further foundations for its
opinion the majority also repeatedly returns for support to this
court's decision in N.E and the 1971 decision of the United

States Suprenme Court in MKeiver. This reliance is unjustified.

187 In N.E this court determned that "a juvenile's right
to a jury trial is neither a federal nor a state constitutiona
right." NE , 122 Ws. 2d at 201. The court nmde that statenent
based on our review of the then-existing parens patriae juvenile
code--a juvenile code which no |l onger exists. The N.E court did
not even consider Ws. Const. art. |, 8 7, likely because the
enphasis of the old Children's Code was significantly different
fromthe JJC

188 Simlarly, the high court in MKeiver examned a
Pennsyl vani a juvenile | aw and concl uded that there was no federal

due process right to a jury trial. In reaching this conclusion

* None of the parties in their briefs or at oral argument
consi dered or argued that severance is available under an art. |
8§ 7 anal ysis. Both parties acknow edge that under art. |, 8§ 7,
the focus is on the nature or character of the proceedi ngs—ot as
the mjority alone asserts on three penal provi si ons.
Respondent - appel l ant' s suppl enent al bri ef at 16, 16- 28;
Petitioner-respondent's brief-in-chief at 10. At oral argunent
both parties concede that severance is not an avail able option.
In response to a severance question, counsel for the juveniles
stated that although severance nay be an option under a due
process analysis, it is not available in an art. I, 87
chal | enge. In response to a simlar question, the State also
acknow edged it could not be done here.
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the Court repeatedly cited the failures of the parens patriae

system of juvenile justice, but noted that:

[t]he Court, however, has not yet said that all rights
constitutionally assured to an adult accused of crine
also are to be enforced or nmade available to the
juvenile . . .[and] the juvenile court proceeding has
not yet been held to be a "crimnal prosecution" . . .
and also has not yet been regarded as devoid of
crimnal aspects nerely because it wusually has been
given the civil | abel.

McKei ver, 403 U. S. at 533, 541 (enphasis added). The Court then
concluded that "[i]f the formalities of the crimnal adjudicative
process are to be superinposed upon the juvenile court system
there is little need for its separate existence. Per haps the
ultimate disillusionment will conme one day, but for the nmonent we
are disinclined to give inpetus to it." [|d. at 551.

189 The operative philosophy of the juvenile justice system
in Wsconsin has been nodified in a substantial and materi al
fashion since N.E. and MKeiver were decided. To blindly rely on
t hose precedents, which go not to whether the JJCis sufficiently
crimnal to invoke the protections of the art. |, 8 7 of the
Wsconsin constitution, but rather to fundanental fairness
chal l enges to parens patriae juvenile |laws which no | onger exist
is to ignore the real constitutional challenge before the court.

The "day" referred to by McKeiver has arrived. Because MKeiver
and N.E. are reliant upon juvenile codes not at issue here, it is
i ncunbent upon this court to examne the JJC from a perspective
unjaundiced by prior constitutional conclusions derived from

di fferent juvenile codes.
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[T,

90 In this case the State uniformy asserts that the JJC
including the Serious Juvenile O fender Program iIs a
rehabilitation and treatnent based system of juvenile oversight
not intended by the legislature to be a juvenile crimnal code
for punishing youthful offenders. The juveniles respond that the
JJC denonstrates all of the characteristics of a crimnal code,
including an intent to punish. In considering these
dianetrically opposed positions under the state constitution, the
di spositive inquiry is not whether the accused is a child or
whet her the proceedings are before a court |abeled "juvenile."
Rather, the inquiry is whether the proceedings at hand my be
fairly characterized in purpose and effect as being "crimnal"™ in
nat ure.

191 Like the related inquiry used to determ ne whether a

statute is civil or punitive, see, e.g., Kansas v. Hendricks, 117

S. G. 2072, 2082 (1997), the Ws. Const. art. |, 8 7 inquiry has
two prongs. First, the stated intention of the |egislature nust
be exam ned. Second, a determnation nust be nmade as to whether
the code's purposes and effects are so crimnal in nature as to
defeat the legislature's separation of the juvenile code fromthe
protections inherent in the adult crimnal code. Upon review of
the structure, expressed purposes, and substantive provisions of
the JJC, | conclude that not only has the JJC shifted treatnent
of juvenile offenders in Wsconsin "closer to" the crimnal
sphere, it has dramatically crossed the constitutional |ine

invoking art. I, 8 7 of the Wsconsin constitution.
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192 In adopting a new juvenile code, the Juvenile Justice
Code, the legislature intended a substantive reorientation of the
law as it affects children who have commtted acts which, if they
were adults, would subject them to crimnal sanction. Thi s
intention is readily apparent from the changes in placenent and
expressed | egislative purpose acconplished through the enactnent
of the JJC. As one commentary notes, "[t]he enactnent of Chapter
938 marked a clear change in the way Wsconsin views its
children. By situating the new Juvenile Justice Code i medi ately
before the Crimnal Code (ch. 939-951), the |egislature signaled
its intent to treat young offenders . . . nore like adult
crimnals under the Crimnal Code." Virginia A Poneroy & G na

M Pruski, Wsconsin Juvenile Law Handbook 1-1 (1998).° | ndeed

as the Study Commttee indicated, the JJC has been rebal anced to
address young "law violators who often are physically and
mentally mature and who have denonstrated a willingness to engage

in serious and even heinous acts." Report at 9.

> As the Chairperson and a menber of the Study Conmittee
have i ndi cat ed:

The creation of Chapter 938 for delinquents underscores
the differences between child victins of circunstances
outside of their control and young people who choose to
violate laws. \While sonetines there is a relationship
between the two categories, Chapter 938 recogni zes the
illogic in using basically the same phil osophical and
procedural systemto deal with both classifications of
young peopl e. Thus, the new legislation creates a
separate chapter in the statutes to deal exclusively
wi th young | awbr eakers.

Dennis J. Barry & Bonnie Ladw g, Tine R pe for Change, Wsconsin
Lawyer, Apr. 1996 at 13.

10
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193 The Study Commttee further stated that:

Both codes [the JJC and the Crimnal Code] deal wth
the sanme kinds of behavior, even though there are
distinctions in the ages of the perpetrators and the
potential dispositions avail able. Young of fenders
would be remnded that while society does not yet
classify their actions as crimnal, they are "al nost
there."

Report at 11.

1949 In examning the expressed legislative purpose
provisions in the new code, | note the contrasts between it and
the prior code. The old Children's Code, Ws. Stat. ch. 48
(1993-94), fornerly indicated that the legislature's intent with

respect to juvenile delinquents was:

(c) Consistent with the protection of the public
interest, to renove fromchildren commtting delinquent
acts the consequences of <crimnal behavior and to
substitute therefor a program of supervision, care and
rehabilitation.

(d) To divert children fromthe juvenile justice system

to the extent this is consistent with the protection of

children and the public safety.

Ws. Stat. 8§ 48.01(1)(c)-(d)(1993-94). These provisions were to
be liberally construed to pronote the "best interests" of the
child while also considering the child' s parents and the public
at large. See Ws. Stat. § 48.01(2)(1993-94).

195 The legqgislative purpose indicated above is, however, in
mar ked contrast to the expressed |egislative purpose of the new
JJC as it was anended and recreated at Ws. Stat. § 938.01.
Wiile the expressed |egislative purpose of the JJC continues to

include sone intervention for the benefit of the juvenile, in

11
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Ws. Stat. § 938.01 the legislature expressly stated a change in
focus to include the illegal act commtted by the juvenile,
protection of the public from the illegal behavior of the
juvenile, and the inposition of personal accountability on the
juveni |l e of fender.

196 The applicable legislative intent and purpose section

of the JJC provides in pertinent part that:

(2) It is the intent of the legislature to pronote a
juvenile justice system capable of dealing with the
probl em of juvenile delinquency, a system which wll
protect the community, i npose accountability for
violations of law and equip juvenile offenders wth
conpetencies to |live responsibly and productively. To
effectuate this intent, the legislature declares the
followng to be equally inportant purposes of this
chapter:

(a) To protect citizens fromjuvenile crine.

(b) To hold each juvenile offender directly accountabl e
for his or her acts.

(c) To provide an individualized assessnent of each
al l eged and adjudicated delinquent juvenile, in order
to prevent further delinquent behavior through the
devel opnent of conpet ency in t he juvenile
of f ender :

(e) To divert juveniles from the juvenile justice
system through early intervention as warranted, when
consistent wwth the protection of the public.

(g0 To ensure that victinmse and wtnesses of acts
commtted by juveniles that result in proceedi ngs under
this chapter are, consistent with the provisions of
this chapter and the Wsconsin constitution, afforded
the sanme rights as victins and wtnesses of crines
commtted by adults

12



Nos. 97-0676, 97-0685, 97-1109. awb

Ws. Stat. § 938.01 (enphases added).°®

197 As these sections illustrate, the JJC was intended not
only to assist juvenile offenders in becomng nore productive
menbers of society, it was also designed to hold "juvenile
of fenders"” "accountable” for the "crines" commtted against
"victinms," and thereby ensure the "protection of the public."
Ws. Stat. § 938.01

198 From the provisions quoted above, it is apparent that
t he | egi sl ature I nt ended to focus not primarily on
rehabilitation, as in the old Children's Code, but also on
puni shment of the juvenile offender and protection of the
comruni ty. Such a bal ance of purposes is inconsistent with the
old parens patriae theory of juvenile justice. The State cannot
"reach[] out its arns in a kindly way and provide[] for the
protection of its children,” while also attenpting to protect the
public from and hold the offenders accountable for their |aw

vi ol ati ng behavior. See Scholl, 167 Ws. at 5009.

199 Such a bal anced approach is, however, consistent wth
t he approach of the adult crimnal system i.e. protection of the
public, accountability for the offense, and the rehabilitative

needs of the adult offender. See McCleary v. State, 49 Ws. 2d

263, 271, 182 N.W2d 512 (1971); State v. MMaster, 198 Ws. 2d

® The mmjority attenpts to avoid recognition of this
significant change in |anguage and enphasis between the JJC and
old Children's Code. See Majority op. at 16 n.5. Interestingly,
the majority references neither the "crinme" |anguage indicated

above, nor the "personal accountability,”™ 1i.e. "punishnent,"
provisions of Ws. Stat ch. 938. The mpjority does not, because
it cannot do so and still reach its result.

13



Nos. 97-0676, 97-0685, 97-1109. awb

542, 551, 543 NW2d 499 (C. App. 1995), aff'd 206 Ws. 2d 30,
506 NNW2d 673 (1996). Thus, while the JJC may retain sone
effort to rehabilitate the juvenile offender for the juvenile
of fender's sake, t hat goal conbined wth the explicit
concentration on accountability for the offense and conmmunity
protection in order to "attack the juvenile crimnal problent
directly parallel the considerations behind the crimnal code.
See Report at i.

1100 Ironically, the majority opinion concedes that the
pur poses of the JJC express a nore bal anced approach to juvenile
justice. However, the majority inexplicably fails to acknow edge
the inport of the provisions quoted above--that they denonstrate
a shift from the parens patriae philosophy of forner juvenile
codes to a focus nore in alignnent with the crimnal code.
Instead, the nmmjority focuses primarily upon those provisions
whi ch pronote rehabilitation and fails to discuss the simlarity
with the crimnal code.

1101 The mjority also seens to suggest that because
Wsconsin was fornmerly only one of a few states which offered
juvenile delinquents the option of a jury trial, the majority's
conclusion is inevitable. However, juveniles found delinquent in
the other 49 states in the Union and the District of Colunbia are
not subject to the provisions of the JJC Thus, other
jurisdictions' juvenile laws are irrelevant for purposes of the
court's inquiry under art. |, 8 7.

102 Having considered the expressed purposes behind the

JJC, | turn then to an exam nation of the substantive provisions

14
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of the new juvenile code. Accordi ngly, I exam ne the
di spositions and potenti al | ong-term consequences  of a
del i nquency adjudication to determne if the JJC "acts" crimnal.

1103 Wsconsin Stat. 8§ 938.34 provides juvenile courts with
several diverse dispositional options. Based on the court's
eval uation of the seriousness of the act for which the juvenile
is delinquent, the court may order participation in activities
ranging from counseling to comunity service. See Ws. Stat.
8§ 938.34. In addition, the circuit court may order the juvenile
placed in, anong others, a foster hone, a "secure detention
facility or juvenile portion of a county jail," a "secured
correctional facility,"” or the Serious Juvenile O fender Program
adm ni stered by the Departnent of Corrections (the "Departnent").
See Ws. Stat. § 938.34. Many of these dispositions parallel
those available to adult courts in sentencing. See, e.g., Ws.
Stat. § 973.03-.20.°

1104 O particular concern is the ability of a juvenile
court to place a juvenile in secure confinenent. For instance
pursuant to Ws. Stat. 8§ 938.34(4nm), a juvenile who conmts an
act for which an adult may spend six nmonths or nore in jail may
be confined to a secured correctional facility for a two-year
period, thereafter renewable on an annual basis up to age 18, so

long as the court determines that the juvenile is a "danger to

" The majority cites at length to other tools available to
the juvenile courts when considering a delinquency petition.
These tools have parallels in the adult crimnal code as well.
Thus, their existence does nothing to |essen the conclusion that
the JJCis effectively a crimnal code for juveniles.

15
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the public and in need of restrictive custodial treatnent." Ws.
Stat. 88§ 938.34(4m(b) & 938.355(4)(b).® Thus, for comitting a
crime for which an adult may only spend six nonths incarcerated,
a juvenile may actually spend up to eight years in a secured
correctional facility. See Ws. Stat. 88 938.50, 938.355(4)(a),
938. 365.

105 Another of the dispositional alternatives available to
a juvenile court is placenent of a youthful offender in the SJIOP.
See Ws. Stat. 88 938.34(4h), 938.355(4)(b) and 938.538. Under
this program juveniles as young as 14 who conmt any of a series
of serious crimes® can be placed with the Departnent. Sinmilarly,

those children ages 10 and above who are adjudged delinquent for

8 A prima facie showing of public danger is nmde if the
juvenile conmts one of 25 listed felonies, or if the juvenile
possesses, uses, or threatens others with a firearm See Ws.
Stat. § 938.34(4m). In addition, juveniles can be found to be a
public danger if the juvenile presents a threat to the property
of anot her. See BM v. State, 101 Ws. 2d 12, 303 N.w2d 601
(1981)("In Interest of BM").

° Fourteen-year-old offenders who violate Ws. St at .
88 939.31 (Conspiracy), 939.32(1)(a) (Attenpt to conmmt crinme
carrying life inprisonnent), 940.03 (Felony murder), 940.21
(Mayhem), 940.225(1) (First-degree sexual assault), 940.305
(Taki ng hostages), 940.31 (Kidnapping), 941.327(2)(b)4 (Tanpering
with household products and causing death of another), 943.02
(Arson of buildings; damage of property by explosives), 943.10(2)
(Burglary), 943.23(19),(1m or (1r) (Arnmed carjacking;, Arned
carjacking causing great bodily harm and Arned carjacking
| eading to death of another), 943.32(2) (Robbery by use or threat
of use of a dangerous weapon), 948.02(1) (First-degree sexual
assault of a child), 948.025 (Engaging in repeated acts of sexual
assault of the same child), 948.30(2) (Abduction of another's
child), 948.35(1)(b) (Solicitation of a child to conmt a Class A
felony), or 948.36 (Use of a child to commt a Cass A felony)
are potential candidates for the Serious Juvenile O fender
Pr ogr am

16
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violating Ws. St at . 88 940.01 (First-degree intentional
hom cide), 940.02 (First-degree reckless homcide), or 940.05
(Second-degree intentional hom cide) can also be subject to the
SJCP pl acenent options. See Ws. Stat. 8§ 938.34(4h)(a).

1106 Once a di sposi tional or der under W' s. St at .
8 938.34(4h) is applied to a juvenile, the Departnent is free to
enforce a programof "[s]upervision, care and rehabilitation that
is nore restrictive than ordinary supervision,” and may include
utilization of conponents ranging from electronic nonitoring to
out-patient treatnent to placenent in a Type 1 secured
correctional facility with transfer to an adult prison. See Ws.
Stat. 8§ 938.538(2)(a), (3). In cases of secure confinenent, the
duration and |l ocation of that confinenent is dependent upon the
age of the juvenile and the seriousness of the crinme commtted.
See Ws. Stat. § 938.538(3)(a)l.-1m

107 If the juvenile commts an act which would be a Cass A
felony, the dispositional order nust apply until age 25 and the
juvenile nmust be placed in a Type 1 secured correctional facility
(if over 11), a secured child caring facility (if under 12) or an
adult prison (if over 17). See Ws. Stat. 8§ 938.538(3)(a)(1).
For adult Class B felonies, the order nust |ast at |east five
years, but the Departnent may utilize nonsecure placenent at its
di scretion. See Ws. Stat. § 938.34(4h)(a). As long as the
yout hful offender is subject to the Departnent, the Departnent
may cycle juvenil es t hr ough vari ous restrictive and
nonrestrictive pl acenent s at wll. See  Ws. Stat .

§ 938.538(3)(b).

17
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1108 More inportantly, | also note that a subsequent
amendnent to the JJC now allows the Departnment to freely transfer
juveniles as young as 15 years old to an adult prison facility.
The Departnent can take this action wthout prior hearing.
Wsconsin Stat. 8 938.357(4)(d)(1997-98) provides in pertinent

part:

The departnent may transfer a juvenile who is placed in
a Type 1 secured correctional facility to the Racine
yout hful offender correctional ["RYOC'] facility named
in s. 302.01' if the juvenile is 15 years of age or
over and the office of juvenile offender review in the
departnent has determned that the conduct of the
juvenile in the Type 1 secured correctional facility
presents a serious problemto the juvenile or others.!!

1109 Consequently, a 10-year-old who conmts what would be
an adult Class A felony wll be subject to the Departnent unti
age 25 and may spend at |least 10 years of that placenent in an
adul t prison. See  Ws. St at . 88 938. 34(4m ; 938. 50;
938. 357(4)(b)(1); 938.357(4)(d)(1997-98). Additionally, not only
may the nost serious juvenile offenders initially placed at Type
1 secured correctional facilities be transferred to the adult
prison at Racine, it appears that juveniles commtting |ess
serious crines initially placed at a Type 2 facility pursuant to

Ws. Stat. 8 938.34(4n) may also be transferred to a Type 1

0 When Ws. Stat. § 938.357(4)(d)(1997-98) was enacted,
Ws. Stat. 8§ 302.01 was anended to include the nedium security
penitentiary in Racine. See 1997 Ws. Act 27, § 3879m

Y pursuant to Ws. Stat. § 302.01, the Racine Youthful

O fender Correctional facility is defined as "[t]he nedium
security penitentiary at Racine."

18
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facility, and from there to adult prison under Ws. Stat.
§ 938.357(4)(d)(1997-98).

1110 Finally, | also find significant the fact that the
parallels between the JJC and the crimnal code do not end with
the placenent of the new JJC next to the crimnal code, the
nodi fi ed bal anced approach of the new JJC, and the potential
custodi al disposition. The JJC also nmakes nmany juvenile
of fenders subj ect to several post - adj udi cation conti nui ng
sanctions that are inposed on adults convicted of commtting the
same acts.

111 Li ke adult felons, juveniles found delinquent for acts
whi ch woul d constitute a felony are subject to a |lifetine ban on

the possession of a firearm See Ws. Stat. 88 938.341,

2 Wsconsin Stat. § 938.357(4)(b)(1) provides:

If a juvenile whom the departnent has placed in a Type
2 secured correctional facility . . . wviolates a
condition of his or her placenent in the Type 2 secured
correctional facility, the child welfare agency

shall notify the department and the departnent

may place the juvenile in a Type 1 secured correctlonal
facility wunder the supervision of the departnent
w t hout a hearing .

Accordingly, juveniles who are not serious offenders under
the dictates of Ws. Stat. 8 938.538 may be transferred to Type 1
facilities and from there, pur suant to W s. St at .
8§ 938.357(4)(b)1, to the adult facility at Racine.

19
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941.29(1) (bm.*® Like adult convicts, who can be inpeached at
subsequent court proceedings by their prior crimnal convictions,
juvenil e offenders can be inpeached through the introduction of
their del i nquency adj udi cati ons. See W s. St at .
88 938.35(1)(cm), 906.09.' Like adult convicts, the juvenile
del i nquency adjudication can be used against the juvenile for
sentenci ng purposes in subsequent crimnal proceedings. See Ws.
Stat. § 938.35(1)(a).* Li ke adult convicts, in the event a
juvenile conmmts a sex-related offense, the juvenile can be

required to register as a sexual offender for 15 years. See

3 The majority dismsses this concern by noting that the
sanction may ultimately be renoved. | find this distinction
meritless. To have the sanction that was previously inposed
removed, the juvenile nust initiate an action to prove that the
juvenile is not likely to act contrary to the public safety in
the future. The juvenile must prove this absence of any
proclivity to commt a bad act in the future (a difficult
proposition for even the nost zealous of advocates) by the
preponderance of the evidence. Thus, while an escape clause
exists, it is one whose existence belies its effective use.

Y The majority's resort to Ws. Stat. 8§ 901.04 to dismniss
this continuing sanction is unpersuasive since § 901.04 also
applies to wuse of prior crimnal convictions against adult
of f ender s.

> The mpjority asserts that this sanction deserves no
wei ght since the adjudication can only be used for the purpose of
preparing the presentence investigation report. The majority
fails, however, to acknow edge the use of that report and its
internal references to the juvenile adjudication.

20
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88§ 301.45, 938.34(15m.1* Li ke adult convicts, that sane
juvenile can also be required to provide DNA sanples to |aw
enforcenent. See Ws. Stat. 88§ 938.34(15), 165.77.'" Thus, as
it was expressed at oral argunent, these continuing sanctions
"l ook[], talk[], [and] snell like adult crimnal code, crimna

consequences. "

112 However, the State disagreed that the parallel nature
of these sane "very serious consequences" for antisocial behavior
adds to the need for a jury trial in delingquency proceedings.
The State's justification for this position is that the
continuing sanctions do not arise as part of a crimnal
conviction. As the State indicated, "an individual goes through
life having been adjudicated delinquent, but not having been
found guilty of a felony." As discussed above, however, that
distinction is now a matter nore of form than of substance
Thus, while the continuing sanctions |isted above may arise in a

del i nquency adjudication and not a crimnal sanction, the

' The mmjority responds to this continuing sanction by
enphasi zing that courts retain the discretion, upon subsequent
petition of a juvenile delinquent, to waive the reporting
requi renent in sonme cases. Fromthis limted waiver provision
which | note expressly applies only where the goal of "public
protection” is still vindicated, the mgjority concludes that
"this is not crimnal punishnment and does not equate the JJCto a
crimnal code." Majority op. at 25-26. The mjority's
conclusion does not follow from its prem se. The reporting
requi renent continues to apply to all juveniles pending a waiver.

Even in the event a particular reporting requirenent is waived,
as to the group of remaining juveniles, the public safety,
deterrence and puni shnment aspects of the reporting requirenent
are apparent. Thus, the requirenent, even as nodified, continues
to show the crimnal nature of the juvenile code.

" The mpjority fails to mention this continuing sancti on.
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effective distinction, fromthe point of view of the juvenile and
of society, is negligible. The juvenile sex offender nust inform
his community of his prior bad acts just like the adult sex
of f ender.

1113 The majority expends significant energy attenpting to
justify its result in the face of a juvenile's potential |ong-
term confinenent under Ws. Stat. ch. 980, the sexual predator
statute. Because ch. 980 is not part of the JJC | do not
believe that the sexual predator statute is dispositive in one
direction or the other of the art. I, 8 7 inquiry.

1114 However, the juveniles in this case also challenge the
JJC on equal protection grounds. The mpjority never adequately
addresses their argunment. The majority fails to acknow edge that
a "sexually violent person" is defined as "a person who has been
convicted of a sexually violent offense [wth the option of a
jury trial], has been adjudicated delinquent for a sexually
violent offense [no option of a jury trial], or has been found
not guilty of or not responsible for a sexually violent offense
by reason of insanity of nental disease, defect or illness [also
with an option of a jury trial]." The majority fails to identify
a rational basis on which to rest its distinction between adults
who becone subject to ch. 980 confinenent proceedings after a
jury trial and juveniles who becone subject to ch. 980 w thout
the protections of a jury trial, because there is no such basis.

The legislature's search for a way to deal with juvenile crinme

| eaves juveniles subject to a ch. 980 proceeding with potentia
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indefinite coommtnent and without the right to a predicate jury
finding of guilt or innocence to which adults are entitled.

1115 The majority's response, that in order for a child
adj udged del i nquent to be commtted under Ws. Stat. ch. 980 that
child nust also be dangerous due to a nental disorder, serves
only as a snoke and mrrors attenpt to avoid the real issue
Adult convicts, those commtted under the NA, and juveniles
adj udged delinquent all nust be dangerous due to a nental
disorder and likely to commt sexual violence. Yet, of these
three classes of individuals, it is only the juvenile adjudged
del i nquent that becones subject to a ch. 980 petition w thout the
benefit of a jury trial.

116 As denonstrated above, Wsconsin's juvenile code has
dramatically shifted its focus. It has noved from providing
paternalistic guidance to m sguided youths to a broader bal ance
of holding youthful offenders accountable for their crimnal
actions, protecting the public from juvenile crinme, and naking
the offenders nore productive nmenbers of society. Thi s change
and the tools used to inplenent that change |lead ne to concl ude
that the JJCis a crimnal code in purpose and effect and cannot
be deenmed a civil code designed solely to rehabilitate the
juveni l e.

117 | conclude where the Juvenile Justice Study Commttee

began. The first sentence of the Study Commttee's report
states: "[t]he acconpanying recomendations wll significantly
change the way Wsconsin treats young | awbreakers.”" | agree.
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1118 The majority of this court requires that juveniles
suffer the consequences of crimnal convictions but wthhold
conferring the sane protections as given to adults. The
"significant change" has resulted in a code that is crimnal in
nat ure. W nust either restore the juvenile court's primry
rehabilitative approach or restore the constitutional right of
juveniles to trial by jury. Constitutionally, the court cannot
have it both ways.

1119 Because the newWy enacted JJC in purpose and effect is

crimnal in nature, it is subject to art. I, 8 7 of the Wsconsin
constitution. | would declare the denial of a right to a jury
trial in juvenile delinquency adjudications pursuant to Ws.

Stat. § 938.31(2) unconstitutional on its face. Accordingly, |
di ssent.
1120 | am authorized to state that Chief Justice Shirley S

Abr ahanson and Justice Janine P. Geske join this opinion.

NOTI CE

This opinion is subject to further editing and
modification. The final version will appear in
the bound volume of the official reports.
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STATE OF W SCONSI N : | N SUPREME COURT
In the Interest of Hezzie R, a FILED
person Under the Age of 17:

AUG 31, 1998

State of W sconsin,

. Marilyn L. Graves
Petitioner- Appel | ant, Clerk of Supreme Court
Madison, WI
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Hezzie R,

Respondent - Respondent .

In the Interest of Luis H, a
person Under the Age of 17:

State of W sconsin,

Petitioner-Respondent,

Luis H.,

Respondent - Appel | ant .

In the Interest of Ryan D.L., a Person
Under the Age of 17:

State of W sconsin,
Petitioner-Respondent,
V.

Ryan D. L.
Respondent - Appel | ant .

MOTI ON for reconsi deration. Reconsi derati on deni ed.

11 PER CURRAM On notion for reconsideration, in order to
reiterate the inport of this court's decision, we add the
follow ng |anguage to the end of footnote 15 at = Ws. 2d _ |
580 N.W2d at 675, as follows:

W intend, by severing the provisions allowing for

transfer to an adult (Type 1) prison in Ws. Stat.

88 938.538(3)(a)l, 938.538(3)(a) 1m and 938.357(4)(d),

to prevent the placenent of Serious Juvenile O fender

Program participants in a Type 1 prison, as defined in

Ws. Stat. 8§ 301.01(5). Al'l other provisions of the

Serious Juvenile Ofender Program renain unaffected by

t he severance. A juvenile who has been adjudicated

delinquent may not be placed in an adult (Type 1)

prison, since there is no opportunity for a trial by

jury under the Juvenile Justice Code.
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12 The juveniles' notion for reconsideration is denied
wi t hout costs.



